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U.S. Department of Justice

Office of Legal Counsel

Office of the Principat Deputy Assistant Attomey General Washington, D0, 20538

May 30, 2085

MEMORANDUM FOR JOHN A, RIZZO
SENIORDEPUTY GENERAL COUNSEL, CENTRAL INTELLIGENCE AGENCY

Re: Application Of United States Obligations Under Article-16-of the
Convention Against Torture toCerfain Techniques that May Be
Used in the Iterrogation OIHigh Value at Qaeda Delainees

You have asked us t0 address whether certain “enhanced interrogation techniques’
employed by the Central Intelligence Agenoy ("CIA") in the interrogation of high value al Qaeda
detainees are congistent with United States obligations under Articte 16 of the United Nations
Convention Against Torture and Qther Cruet, Inhuman or Degrading Treatment or Punishment,
Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465 UN.T.S. 85 (entered into force fOf U.S.

Nov 20, 1994) (“CAT”), We conclude that use ofthcsc techniques, subject to the CIA's careful
screening criteria and limitations and its medical safeguards, is consistent with United States
obligations under Article 16.1

By its terms, Afticle 16 is limited to conduct within “territory under [United States]
jurisdiction.” We canclude that territory under United States jurisdiction includes, at most, areds

3 Our analysls and conclusions are Jimited t0 the specific legal issues we address in this memorandu. We
note that we have previousty concluded that nse of these techniques, subject to (he Hmils and safeguards required by
the uérrogation program, does not violate the federal prohibition ontorture, codified at 18 U.S.C. §§ 2340-2340A.
See Memomndum for John A, Rizzo, Senior Deputy General Caunssl, Central Intelligence Agency, from Steven G,
Bradbury, Principal Deputy Assistant Attomey General, Office of Legal Counsel, Rer Application of 18 US.C
§§ 234023404 to Certain Technigues that May Be Used in the hiferrogation of a High Valug ol {Joeda Detainee
{May 10, 2005); see afso Memorandum for Johin A, Rizzo, Senior Deputy General Counsel, Central Intelligence
Agency, from Steven G. Bradbury, Prncipal Deputy Assistant Attorney General, Office Of Legal Counsel, Re:
Applicafion of18 U.8.C. 88 2340-23404 to the Combined Use alCertain Techniques in the Interragation of High
Vuiue al Qoeda Detainees (May 10, 2005) {conciuding that the anticipated combined use of these techniques would
not vialate the federal prohibition on torture). The legal advics provided in this memorandum does NOt represent the
poiicy views of the Department of Justice concerning the use of any interrogation methods,
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aver which the United States exercises at least de facto authority a5 the government. Based on
CIA sssurances, we understand that the interrogations do not take place in any such areas, We
therefore conclude that Asticle 16 is inapplicable to the CIA's interrdgation practices and that
thost practices thus cannot violate Articte 16. Further, the United States undertook its
obligations under Article 16 SUbject to 3 Senate reservation, which, as rélevant here, explicitly
limits those obligations to “the cruel, unusual and inhumane treatmeat ... prohibited by the Fifth
Amendment . .. t0 the Constitution of the United States.”® Thereis astrong argument that
through this resérvation the Senate intended to limit the scope Of United States obligations under
Acticle 16 10 those imposed by the relevant provisions of the Constitution. As construed by the
courts, the Fifth Amendment does not apply to aliens butside the United States. The CIA has
assured US that the interragation techniques are not used within the United States or against
United States persons, including both United States citizens and lawful permanent residents.
Because the geographic limitation on the face of Article 16 renders it inapplicable to the CIA
interrogation program in any event, we need not decide in this memorandum the precise effect, if
any, afthe Senate reservation on the geographic reach of United States obligations under Article
16. For these reasons, we conclude in Part I that the interrogation techiniques where and as used
by the CIA are not subject to, and therefore do not violate, Article 16,

Notwithstanding these conclusions, you have a0 asked whether the interrogation
techniques at issue would violatethe substantive standards applicable to the United States under
Article 16 if, contrary to our conclusion in Part H, those standards did extend to the CIA
intefrogation program. As detailed below in Part I, the relevant constraint here, assuming
Article 16did apply, would be the Fifth Amendment’s prohibition of executive conduct that
“shocks the conseience.” The Supreme Court has emphasized that whether conduct “shocks the
conscience” is ahighly context-specific and fact-dependent question. The Court, however, has
not set forth with precision a specific test for ascertaining whether conduct can be said to “shock
the conscience” and has disclaimed the ability to do 0. Moreover, there are few Supreme Court
cases addressing whether conduct “shocks the conscience,” and the few cases there are have all
arisent in very different contexts from that which we consider hcre.

For these reasons, we cannot sgt forth or apply aprecise test for ascertaining whether
conduct can be said to "shock the conseience.” Nevertheless, the Court’s “shocks the
conscience” cases do provide some signposts that can guide our inquiry. In-particular, on
balance the cases are best read 1o require 2 determination whether the conduct i ““arbitrary in
the cosistitutional sense,” Comnty Of Sacramento V. Lewis, 523 U.S. 833, §46 (1998} (citaticn

? The reservation provides in foll:

e e = s SR i Rl S B R s R A S 1] AUIE 5 g prevenl “cnuel
mhmm?mor deprading treatmont of punishunant,” only insofar as the term “cruel, inhuman or,
. degepding preatioent.on pusishioeatianes A Vs MM R WD 1185 :
pumshynmt prohibited by the Fifth, Bighth, and/or Fourteenth Amendments 1o the Constitution Of
the United States.

Yl

136 Cong. Rec. 36198 (1990), As we explain below, the Eighth and Foutteenth Amendments are Not applicable in
this context. )
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omitted); that is, whether it involves the “exercise of power without any reasonable justification
in the service Of a legitimate governmental objective” id. “{Clonduct intended to injure in some
way unjustifiable by any government interest is the sort of official action most tikely to rise to
the conscicnce-shocking level” Id. a 849. Far from being constitutionally arbitrary, the
interrogation techniques & issue here are employed by the CIA only as reasonably deemed
necessary to protect against grave threats to United States interests, & determination that js made
at CIA Headquarters, with input from the on-scene interrogation team, pursuant fo careful
screening procedures that ensure that the techniques will be used as little as possible on as few
detainees as possible. Moreaver, the techniques have been carefully designed to minimize the'
risk of suffering OF injury and to avoid inflicting any serious or lasting physical or psychological
harm. Medical screening, monitoring, and ongoing evaluations further lower such risk.
Significantly, you have informed us that the-CIA believes that this program is largely responsible
for preventing a subsequent attack within the United-States  Because the CIA interrogation
program is carefully Jimited to further avital government interest and designed to avoid
unnecessary Of serjous harm, we conclude that it cannot be said to be constitutionally arbitrary.

The Supreme Court's decisions also suggest that it is appropriate to consider whether, in
light of “traditional executive behavior, of contemporary practice, and the standards of blame
generally applied to them,” use of the techniques in the CIA interrogation program “is 0
egregious, S0 outrageocus; that it may farly be said to shock the contemporary conscience” 1d. at
847 n.8. We have not found evidence of traditional executive behdvior or contemporary practice
either condemning or condoning an interrogation program carefully limited to further a vital
government interest and designed t0 avoid unnecessary Or Srious harm. We recognize,
however, that use Of coercive interrogation techniques in other contexts—in different setiings,
for other purposes, or absent the CIA's safeguards—might be thought to “shock the conscience.”
Cl, Rochin v. California, 342 U.S. 165, 172 (1952) (finding that pumping the stomach oCa
criminal defendant t0 obtain evidence “shocks the conscience’™); U.S. Arny Field Manual 34-32:
Intelligence Interrogation (1992) (“Field Manual 34-527) (detailing guidelines for interrogations
in the context of traditional warfare); Department of State, Country Reports on Human Rights
Practices (describing human-rights abuses condemned by the United States). We believe,
however, that each of these other contexts, which we describe more fully below, differs critically
from the CIA interrogation program in ways that would be unreasonable to ignore in examining
whether the conduct involved in the CIA program “shock{s] the contemporary conscience.”
Ordinary criminal investigations within the United States; for example, involve fundamentally
different government intergsts and implicate specific constitutional guarantees, such as the
privilege against self~incrimination, that zre not & issue here, Furthermore, the CIA
interrogation techniques baveall beeri adapted from military Survival, Evasion, Resistance,
Bscape ("SERE") training. Although there are cbvious differences between training exercises
and actual interrogations, the fact that the United Statesuses similar techniques on its own troops

et mmngpurposessironglysupgest-thatihesetechniques are acteategoricaliy-beyvondathier o mmmeeyers

pale,

Given that the CIA interrogation program is carefully limited to further the Government’s
paramount interest in protecting the Nation while avoiding unnecessary OF serious harm, we
conclude that the interrogation program cannot "be said to shock the contemporary conscience”
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when considered in light Of “traditional executive behavior™ and “contemporary practice.”
Lewis, 523U S, a 847 n.8,

Elsewhere, we have described the CIA interrogation program in great detail. See

Memorandum for John  Rizzo, Senior Deputy General Counsel, Centra Intelligence Agency,

Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legd
Counsel, Re: Application 0j 18 Us.C. §§2340-23404 t0 Certain Technigques thatMay Be Used
in the Interrogation of @ High Value al Qaeda Detainee & 4-15, 28-45 (May 10, 2005)
(“Techniques”); Memorandum for John A. Rizzo, Senior Deputy General Counsel, Central
Intelligence Agency, fiom Steven G. Bradbury, Principal Deputy Assistant Attorney General,
Office oftegal Counsel, Re: Application of 18 U.S.C. §§ 2340-23404 to the Combined Use of
Certain Techniques in the Interrogation O] High Valre at Qaeda Detainees at 3-9 (May 10,
2005) (“Combined Use"). The descriptions of the technigues, including all limitations and
safeguards applicable t0 their use, Set forth in Technigues and Combined Use ae incorporated by
reference herein, and we assume familiarity with those descriptions. Here, we highlight those
aspects aftlle program that arc most important to the question under consideration. Where
appropriate, throughout this opinion we also provide more detailed background information
regarding specific high vaue detainees who are representative of the individuals on whom the
techniques might beused’

Um:iu,r zbe Cla guzdclmes swemi condihons mu':t bes ‘aibff‘m bf’fare the ClA

3 'The CIA has reviewed and confirmed the accuracy of our description of the interrogation program,
including its purposes, methods, Himitations, znd results,
: TQ?%RN
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based on available intelligence, conclude that the detainee is an important and dangerous

member of an al Qaeda-affiliated group. The CIA must then determine, at the Headquarters
level and on acase-by-case basis with {nput from the on-scene interrogation team, that enhanced
interrogation methods are needed in a particular interrogation. Finally, the enthanced techniques,
which have been designed and implemented to minimize the potential for serious or unnecessary
harm to the detainees, may beused only if there are no medical or psychological

contraindications.

uses enhanced interrogation techuiques
7y determines an individual to be a “High Value

a detainee who, untif time of capture, we have rezson to believe: (1) is asenior
member of al-Qai’da or an al-Qai’da associated terrorist group (Jemash
Istamiyyah, Egyptian Islamic Jibad, al-Zarqawi Group, ¢fc.); {2) has knowledge
of imminent terrorist threats against the USA, its military forces, its citizens and
organizations, or its alltes; or that has/bad direct involvement in planning and
preparing terrorist actions against the USA orits allies, or asdsting the al-Qai’da
leadership in planning and preparing such terrorist actions; and (3} i frel eased,
constitutes a dear and continuing threat to the USA or its allies.

n, Acting Assistant Attorney General, Office of Legd Counsel, from
:Assistant General Counsal. Central Intelfligence Agency at 4 (Jan. 4, 2005)

_ @'}, TheCIA, therefore, must have reason to believe that the detainee is a
senior member her than a mere "foot soldier) ofd Qaeda or an associated terrorist
orgasnization, who likely has actionable intelligence concerning terrorist threats, and who poses @
significant threat to United States interests.

The “waterboard,” which is the most intense ofthe CIA interrogation techniques, is
subject to additional limits. 1t may beused on aHigh Value Detainec only if the CIA jias
“credible intelligence that a terrorist attack is imminent”; “substantial and credible indicators that
the qubject has actioneble intelligence that can prevent, disrupt OF delay this attacke”, ad “lo)ther
interrogation metbods have failed to dicit the information [of] CIA has elear indications that
other .~ methods are unlikely to elicit this information within the perceived time fimit for __

e e

S PRV IIng DIE Y e er fren Toha fing Gener: al COUNSA, Central Tntelligence
w Ageney, to Daniel Levin, Acting Assistant Attomey General, Office of Lezal Caunsel at 5
AR 2 N0AY (A gust 2 Rizzo Letter) (attachment).

|d has employed e
ainees. Weunderstand that two individuals,)
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slue detainees on whom enhanced techniques have
he CIA took custody o whom the CIA:
cerning the pre-election threat to the United States, See
| Associate General Counsel, Central inte[hgence Agency to

» see also Lndated

CIA Mem

Intelligence indicated that prior tO his capture, “perform{ed] critical
facilitation and finance activities for al-Qa’ids,” including “transporting people, funds,and
documents,” Idsmith, ITL, Assistant Attorney Generd, Office of Legal
Counsel, fro Assistant sel, Central Intelligence Agency
(March 2 The " epart in planning attacks
against United States force extensive contacts with
key members Of al Qaeda, id Shaykh Muhammad
(“KS ubaydah. See id. caphered while on amisson
from o establish conta - argawi. See CIA Directorate of Intelligence,

USEfforts Grinding Down al-Qa 'ida 2 (Feb. 21, 2004).

Consistent with its heightened standard for use of the waterboard, the CIA has used this
technique in the interrogations of only three detainees to date (KSM, Zubaydah, and'Abd Al-
Rahim Al-Nashiri) and has not used it since the March 2003 interrogation of KSM. See Letter
from Scott W. Mulier, General Counsel, Central Intelligence Agency, to Jack L. Goldsmith HI,
Assistant Attorney General, Office Of Legal Counsel at 1 (June 14, 2(04).

We understand that Abu Zubaydah and KSM are representative of the types of detainees
on whom the waterboard has been, or might be, used. Prior to his capture, Zubaydah was “one
of UsamaBin Laden's key lieutenants.™ CIA, Zayn al-Abidin Mubammad Husayn ABU
ZUBAYDAH a 1 (Jan. 7, 2002) (“Zubaydah Biography™). Indeed, Zubaydah was al Qaeda's
third or fOLIrth highest ranking member and had been involved “in every major terrorist operation
carried out by al Qaeda" Memorandum for John Rizzo, Acting General Counsel, Central
Intelligence Agency, from Jay 8. Bybee, AsSstant Attarney General, Office of Legd Counsel,
Re: Interrogation of al Qaeda Operative at 7(Aug, 1, 2002) (Interrogation Memorandum’,
Zubaydah Biography (noting Zubaydah's involvement in the September 11 attacks). Upon his
capture on March 27, 2002, Zubaydah became the most senior member of al-Qaeda in United
States custody See Report a 12,

KSM, "a mastermind” oftbe September 11, 2001, attacks, was regarded as “one of al-
e s s ﬁiﬁﬁmﬂnﬁwmgemmmﬁwswm“ "

rrlorto s sapmre the CIA
. based on his
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close relationship with Usama Bin Laden and his reputation among the al-Qa’ida rank and file.”
Id. After the September 11 attacks, KSM assumed “the role of operations chief for al-Qa’ida
around the world” CIA Directorate of Intelligence, Khalid Shaykh Muhammad. Preeminent
Source on Al-Qa'ida 7(Uly 13, 2004) (“Preeminent Source™). KSM a0 planned additional
attacks within the United States both before and after September |1, See id. a 7-8; see also The
V1L Commission Report: Final Report Ofthe National Commission on Tervorist Attacks Upon
(he United States 150 {official gov't ed. 2004) ("Y1 Commission Report").*

2.

Even with regard to detainees who satisfy these threshold requirements, enhanced '
techniques are considered only if the on-scene interrogation team defermines that the detainee is
withholding O manipulating information. Tn order to make this assessmeat, interrogators
conduct an initial interview “in a relatively benign environ evin, Acting
Assistant Attorney General, Office of Legal Counsel, fro Associate
General Counsel, Central Intelligence Agency, Re. Backgréun  aper on 14 's Combined Use
of Interrogation Technigues at 3 (Dec. 30, 2004) (“Background Paper”). At this stage, the
detainee is “normally clothed but seated and shackled for security purposes,” andthe
interrogators take “an open, non-threatening approach.” 1d. In order to be judged participatory,
however, a high vaue detainee "would have to wHlingly provide information on actiocnable
threats and location information on High-Value Targets at large—not lower level information.”
fd. |fthe detainee fails to meet this “very high” standard, the interrogation team develops an
interrogation plal, which generally calls for the use of enhanced technigues only as necessary
and  escalating fashion. See id. at 3-4; Techniques at 5,

Any interrogation plan that involves the use of enhanced techniques must be reviewed
and approved by “the Director, DCI Counterterrorist Center, with the concurrence of the Chief,
CTC Legal Group." George J. Tenet, Dir " el
In nducted Pursuani 10 the@ il R ] =
gzt 3 (Jan. 28,2003) ("Int anon  uidelines approva lasts for a
pena fat most 30 days, see id, & 1-2, although enhanced interrogation techniques are
generally not used for more than seven days, see Background Paper at 17,

example, afier medical and psychologica examinations found nio contratndications,
35 interrogation team sought and obtained approval to use the following techniques:
attention grasp, walling, fagj cial dgp, wall anding, stress positions, .and sleep
deprivation. See dugusr 2 etfer at 2. The interrogation team “carefully analyzed
Gul’s responsiveness to different areas of inquiry” during this time and noted that his resstance
increased as questioning moved to his "knowledge of operational terrorist activitics.” /d. a 3,

s e T WL

* Al-Nashini, the only other detainee to be subjected 10 the waterboard, planned the bombing of the USS.

T WA RGeS T P el A E A BRI 6 2T (Jara Ty SR AnE T End Ardind he ATTNAR P Rella

911 Commission Report at 153,

* You have informed us that the current pragtice isfor the Direstor of the Central Infelligence Ageucy to
make this detenmination personally,
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eigned memory problems (Which CIA psychologists ruled out through

ntelligence and memory tests) in order to avoid answering questions. Id
At that point, the interrogation team believed ‘maintains a tough, Mujahidin
fighter mentality and has conditioned himself for ap nterrogation.” [d. The team

therefore concluded that “more subtle inferrogation measures designed more to weakenj
physical ability and mental desire to resist interrogation over the long run are likely to be more
effective.” !d. For these reasons, the team sought authorization to use dietary manipulation,
nudity, water dousing, and abdominal 4-5. Inthe team’s view, adding these
techniques Would be especially helpful ecause he appeared to have gparticular
weakness for food and als0 seemed especially modest. Seeid. at 4.

The CIA used the waterboard extensively in the interrogations of KSM and Zubaydab,
but did SO only after it became clear that standard interrogation techniques Were not working.
Interrogators used enhanced techniques in the interrogation of al-Nashiri with notable results as

as the first day. See 1G ’?epor: at 35-36. Twelve days into the interrogation, the CIA
subjected al-Nashiri to one session of the waterboard during which water was applied two times.
See id, at 36.

3

Medical and psychological professonds from the CIA's Office of Medical Services
(“*OMS") carefully evaluate detainees before any enhanced technique is authorized in order to
ensure that the detainee *“is not likely to suffer any Severe physical or mental pain or suffering as
aresult of intecrogation.” Technigues at 4, see OMSGuidelines on Medical and Psychological
Support to Detainee Rendition, Interrogation and Detention at 9 (Dec. 2004) (“OAMS
Guidelines”). In addition, OMS officiais continuously monitor the detainee's condition
throughout any interrogation using enhanced techniques, and the interrogation team will stop the
use Of particular techniques or the interrogation altogether if the detainee's medica or
psychological condition indicates that the detaines might suffer significant physical or mentd
harm. See Technigues at 5-6. OMS has, in fact, prohibited the use of certain techniques in the
interrogations of certain detainees. See id.at 5. Thus, no technique is used in the interrogation
of any detainee—no Matter how valuable the information the CIA beligves the detainee has—if
the medical and psychological evaluations or anigoing monitoring suggest that the detainee is
fikely to suffer serious harm. Carefisl records are kept of each interrogation, which ensures
accountability and allows for ongoing evauation of the efficacy Of each technique and its
potential for any unintended or inappropriate results, Seeid,

Your office has informed us that the CIA believes that “the intelligence acquired from

these interrogations has been a key reason why al-Qa'ida has failed to fzunch a Snecmcz.lar atfack
in the West since 11 Sﬁpmmbcr 2001." Memorandum for Stew
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.believes that it would have been unable to obtain critical information from numerous detainees,
including KSM and Abu Zubaydah, without these enhanced techniques. Both KSM and
Zubaydah had “expressed their belief that the general US population was ‘weak,” lacked
resilience, and would be unable to 'do what was necessary’ to prevent the terrorists from
succeeding in their goals” Jd. at 1. Indeed, beforethe CIA used enhanced techniques in is
interrogation Of KSM, KSM resisted giving any answers {0 questions about future 3ttacks,‘
simply noting, “Soon, You will know.” Jd. We understand that theuse of enhanced t'echmqu?s
in the interrogations of KSM, Zubaydah, and others, by contrast, has yielded critical infarmation.
See fG Report at 86, 90-91 (describing increase in intelligence reports attributable to use of
enhanced techniques). As Zubaydah himself explained with respect to enhanced techniques,

““brothers who are captured and interrogated are permitted by Allah to provide information when
they believe they have ‘reached the limit of their ability to withhold it’ in the face of
psychological and physical hardships.” Effectiveness Memo a& 2. And, indeed, we undersiend
that since the use of enhianced techniques, "KSM and Abu Zubaydah have been pivotal sources
because of their ability and willingness to.provide their analysis and speculation about the
capabilities, methodologies, and mindsets of terrorists.” Freeminent Source & 4.

Neverthel g indicates that, despite substantial setbacks over
A% (W 1ted i g { d

o
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informed us CIA selieves that enhanced interr niques reman essential to
obtaining vital intefligence necessary to detect and disrupt such emerging thredts.

In understanding the effectiveness oftlle interrogation programy, it is important to keep
two related pointsin mind. Fird, the total value of the program cannot be appreciated soldy by
focusing on individual pieces Of information. According to the CIA Inspector General:

eTC frequently uses the information from one detainee, as well as other sourees,
to vet the information of another detaince. Although lower-level detainees
provide less information than the high vaue detainees, information from these

detainees has, on many occasions, lied the inf{mﬁtion needed to probe the
highvalue defainees [Un er. - _ papl 3 € provide
fuller knowledge of Al-Qa’ida activities than would be possible from 2 Sngle

- détainee.

tO Reporr at 86. As illustrated below, we understand tliat even interrogations ofcompararivety
lower-tier high value detainees supply information that the CIA uses to validate and assess
information elicited in other interrogations and through other methods. Intelligence acquired

. e
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from the interrogation program also enhances other intelligence methods and has helped to build
the CIA’s overall understanding ofal Qaeda and'its affiliates. Second, it is difficult to quantify
with confidence and precision the effectiveness of the program. As the fG Report notes, it is
difficult to determine conclusively whether interrogations have provided information criticsl to
interdicting specific imminent attacks, See id. at 88. And, because the CIA has used enhanced
techniques sparingly, “there is limited data on which to assess their individual effectiveness” fd.
at 89. As discussed below, however, we understand that interrogations have led to specific,
actionable intelligence as well as a general increase in the amount of intelligence regarding al
Qseda and its affifiates, See id. at 85-91,

With these caveats, we turn to specific examples that you have provided to us. You have
informed us that the interrogation of KSM—once enhanced techniques were employed—led to
the discovery of aKSM plot, the “Second Wave,” “to use East Asian operatives f0 crash &
hijacked airliner into” a building in LOS Angeles. Effectiveness Memo at 3. You have informed
us that information obtained from KSM also led to the capture of Riduana bin Isomuddin, better
known as Hambdi, and the discovery of the Guraba Cell, & 17-member Jemaah Islamiyah cell
tasked with executing the “Second Wave.” Seeid. a 3-4; CIA Directorate of Intelligence, A
Qa'ida’s Ties 10 Other Key Terror Groups: Terrorists Links in aChain 2 (Aug 28, 20033 More
specifically, we understand that KSM admitted that he bad a
large sum Of rooney to an gl Qaeda associate, See Fax fron
C1 Counterterrorist Center, Briefing Notes on the eReporting a 1
{Apr. 15,2005) (“Briefing Notes”). Khan subsequently identified the associate (Zubair), who
was then captured. Zubair, in turn, provided information that led tO the arrest of Hambali. See
id. Theinformation acquired from these captures allowed CIA interrogators to pose more
specific questions to KSM, which led the CIA  Hambali’s brother, a-HadL Using information
obtai ned from multiple sources, al-Hadi was captured, and he subsequently identified the Guraba

Seeida 1 With the aid of this adamonal information, interrogations Of Hambali
conf’ rmed much of what was learned from K8M.°

Interrogations of Zubaydah-—again, once enhanced techniques Were employed—
furnished detailed information regarding al Qaeda’s “organizational structure, key operatives,
and modus eperandi” and identified KSM as the mastermind Of the September 11 attacks. See
Briefing Notes at 4. You have informed us that Zubaydah alse “provided significant infonnation
on two operatives, {including] Jose Padillaf,] who planned to build and detonate a‘dirty bomb’
in Washmg’con DC area" Effectiveness Meito a 4. Zubaydah and KSM have also supplied
important information about al-Zarqawi and hzs network. dsrmth i
Assistant Attorney Genera ; t
General Counsel, CIA

TOP SECRET)
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There are three categories Of enhanced interrogation techniques: conditioning techniques,
corrective techniques, and coercive techniques. SeeBackground Paper a4 As noted gbeﬁve,
each of the specific enhanced techniques has been adapted from SERE-training, where similar
techniques have been used, in some form, for years on United States military personnel. See

Techniques at 6, JG Report at 13-14.
1. Conditioning rechniques

Conditioning techaiques are used to put the detainee in a “baseline” state, and to-
“demonstrate to the [detainee] that he has no control over basic human needs.” Background
Paper at 4. This “creates . .. a mindset in which [the detainee) learns to perceive and value his
personal welfare, comfort, and immediate needs more than the information he is protecting.” |d.
Conditioning techniques are not designed to bring about immediate results. Rather, these
technigues are useful in view of their “cumulative effect . . ., used over time and in combination

other interrogation techniques and intelligence exploitation methods” 1d. & 5. Thespecific
conditioning techniques are nudity, dietary manipulation, and sleep deprivation.

" Nudity is used to induce psychological discomfort and because it allows interrogators to
reward detainees instantly with clothing for cooperation, See Technigues at 7. Although this
technigue might cause embarrassment, it doesnot involve any sexual abuse or threats of sexual
abuse. Seeid. at 7-8. Because ambient air temperatures aré kept above 68°F, the technique is at
most mitdly physically uncomfortable and poses 110 threet to the detainee’s health. Jd at 7.

Dietary manipulation involves substituting a bland, commercial liquid meal for a
detainee normal diet. We understand that itSuse can increase the effectiveness of other
techniques, such as sleep deprivation. As a guideline, the CIA uses aformula fof caloric intake
that depends on a detainee's body weight and expected level of activity and that ensures that
caloric intake will always be Set at or above 1,000 keal/day, See id. at 7 & n.10." By
comparison, commercial weight-loss programs used within the United States niot uncommonly
limit intake to 1000 keal/day regardless of body weight, Detainees are monitored at all times to
ensure that they do not fose more than 10% of their starting body weight. See id. a 7. The CIA
also sets a minimum fluid intake, but a detainee undergoing dietary manipulation may drink as
much water gs he pleases. Seeid.

Sleep deprivation involves subjecting a detainee t0 an extended period of sleeplessness.
Interrogators employ deep deprivation in order to weaken adetainee’s resistance, Although up

_ 1o 180 hours may be authorized, the CIA has in fact subjected only three detainees to more than,

o g

Ag we explained in Technioyes: “The (LA praerilly follows 3s 3 puideline 2 calore reqEmnent oL 500 o v

keal/day + 10 kealkg/day. This quantity is multiplied by 1.2 for 2 sedentary activity Tevel or 1.4 for a moderate
activity level, Regardless of this fornlz, the recommended minimum calonie intake s 1500 keat/day, and in no
event is the detainee allowed to receive less than 1000 kealfday.” 14 at 7 (footnote omitied). The guideline catoric®
intake for adetzinee who weighs 150 pounds (approximately €8 kilograms) would therefore be nearly 1,900
keal/day for sedentary activity and would be more than 2,200 keal/day for moderate activity.
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96 hours Of sleep deprivation. Generally, 2 detainee undergoing this technique is shackled in a
standing position with his hands in front of his body, which prevents him from faling asleep but
also allows him to move around Within atwo- to three-foot diameter. The detainee’s hands are
generally positioned below his chin, although they may be raised above the head for a period not
to exceed two hours. See id. at 11-13 (explaining the procedures at fength). As wehave
previously noted, sleep deprivation itself generally has few negative effects (beyond tefporary
cognitive impairment and transient hallucinations), though some detainees might experience
transient “unpleasant physical sensations from prolonged fatigue, including such symptoms as
impairmnent t0 coordinated body movement, difficulty with speech, nausea, and blurred vision.”
Id. at 37; see also id. 37-38. Subjects deprived Of steep in scientific studies for longer than the
180-hour limit imposed by the CIA generally return to nonnal neurclogical functioning with as
{ittle as one night of normal slegp. See id. at 40. In light of the ongoing and careful medical
mohitoring undertaken by OMS and the authority and obligation of all members ofthe
interrogation team, and of OMS personnel and other facility staff, to stop the procedureif
necessary, this technique is not be expected t0 result in any detainee experiencing extreme
physical distress. See id a 38-39°

With respect to the shackling, the procedures in place (which include constant monitoring
by detention personnel, via closed-circuit television, and intervention if necessary) minimize the
risk that a detainee will hang by his wrists or otherwise suffer injury from the shackling, See id.
at 11. Indeed, these procedures appear t0 have been éffective, as no detainee has suffered any
lasting harm from the shackling, Seeid.

Because releasing a detainee from the shackles would present a security problem and
would interfere with the effectiveness of the techni ' oing steep deprivation

frequently wears an adult diaper. See Letter fro Associate Generd
Counsel, Central Intelligence Agency, to Dan Lev! tAttorney General, Office
of Legd Counsef & 4 (Oct 12, 2004) ("October 12 ™). Diapers a'e checked and
changed as needed 0 that no detainee would be ail to remain in a soiled diaper, and the

detainee’s skin condition is monltored. See Technigues a 12, You have informed us that diapers
are used solely for sanitary and health reasons and not in order 10 humiliate the detainee.

2. Corrective technigues

Corrective techniques entail some degree of physical interaction with the detainee and are
used “to correct, gartle) or to achieve another enabling objective With the detaines.” Background
Paper at 5. These techniques “condition adetainee to pay attention 10 the interrogator’s
questions and . dislodge expectations that the detainee will not be touched.” Techniquesat 9.

: addition, as we observed tn TecAnigwes, certaln studies indicate that sleep deprivation might lower
_pasn theeshiolds in some-detainees See Techn at 36 .44, The oneol : == IStherefo

espediallY TP Whell TREeTTa faiors rimn m ponunclion with ined

Use a} 13-14 & 0.9, 16, In this regard, we note onte again that the CrA has “informed us that the intervogation
gechmgues atissue would not be used during 2 coutse of extended sleep deprivation with such frequency and
intensity as to induce in the detainee 2 persistent condition of exireme physical distrese such as may constitute
severe physical suffering.” Id. & 16.
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This category comprises the following techniques: insult {facial) slap, abdominal stap, facial
hold, and attention grasp. See Background Paper a 5, see also Technigues at 8-9 (describing
these techniques).' In the facial hold technique, for example, the interrogator uses his hands to
immobilize  detainee’s head. Theinterrogator's fingers are kept closely together and away
from the detainee’s See Pre-Academic Laboratory (PREAL) Operating Intructionsat 19
(“PREAL Manual"). The technique instills fear and apprehension with minimal physical force.
Indeed, each Of these techniques entails only mild uses of force and does not cause any
significant pain Of any lasting harm. See Background Paper at 5-7.

3. Coercive technigues

Coercive tectiniques "placethe detainee in more physical and psychological stress” than
the other techniques and are generally “considered to be more effective tools in persuading a
resistant {detainee] to participate with CIA intérrogators.” Background Paper at 7. These
techniques are typically not used simultanecusly. The Background Paper (ists walling, water
dousing, stress positions, wall standing, and cramped confinement in this category. We will dso
treat the waterboard as acoercive technique.

Walling ts performed by placing the detainee against what seems to be a norma wall but
is in fact a flexible false wall. See Techniques at 8. The interrogator pulls the detainee towards
him and then quickly slams the detainec against the false wall. The false wall is designed; and a
o-collar or similar device is used, to help avoid whiplash or similar injury. See id. Thetechnique
is designed to create a loud sound and to shock the detainee without causing significant pan.
The CIA regards wailing as “one Of the most effective interrogation techniques because it wears
down the [detainec] physically, heightens uncertainty in the detainee about what the interrogator
may do to him, and creates a sense Of dread when the [detainee] knows he is about to be walled
again' Background Paper & 7.A detainee "may be walled one time (One impact with the wall)
to make a point or twenty to thirty times consecutively when the interrogator requires a more
significant response 0 & question,” and “will be walled multiple times” during a session
designed to be intense. |d. At no time, however, is the téchm?ue employed in such away that
could cause severe physical pain. See ’Z echniques at 32 n.38.

In the water dousing technique, potable cold water is poured on the detainee either fiom a
container or a hose without a nozzle. Ambient air temperatures are kept above 64°F. The

' As noted in our previous apinions, the slap techniques are not used in 2 way that could cause severs
pain. See, e.g, Téchnigues at 8-9, 33 & n.39: Combined Use at 11,

Y Although walling “wears down the [detained] phyau:aﬂs - Background Peper at 7, and tmdﬁubtcﬂi» m&y
~gardle him, we andergandiabistitis nat slpndfizantivorainfil —Thedriainmabites flexinle faluwall-desimed:

RS R —

create gloud sound when the individual hits it and thus 10 cause shork and surprise. See Combined Use at 6 M

But the detaines’s head and neck are ed with a rolled hood or towel that provides.a Coollaceflecito by -
= prevenl Whiplash, it Is the delamee's  oulder blades that hil the wall, and the delainee is allowed to rebound from
t:he flexible wall in order to reduce the chances Of any injury. Seeid You have informed us that 2 detainee is
expected lo feel “dread” at the prospect of walling because Of the shock and surprise caused by the technique and
because of the sense of powerlessaess that comes from being roughty handled by the interrogators, not because the
techrique causes significant pain. See id
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maximum permnissible duration Of water exposure depends on the water temperature, which may
be no lower thag 41°F and is usually no lower than S0°F. Seeid. at 10. Maximum exposure
durations have been “set @ two-thirds the time at which, based on extensive medical literature
and expeﬂenm hypothermia could be expected to develop in healthy individuals who are
submergcgl 1n water Of the same temperature” in order to provide adequate safety margias agamst
hypothermia. |d. This technique can easily beused in combination with other techniques and “is
intended to weaken the detainee’s resistance and persuade him to cooperate with intestogators.”

Id. a 9.

Stress positions and wall standing are used 10 induce muscle fatigue and the attendant
discomfort. See Technigues at 9 (describing techniques); see also PREAL Manual & 20
{e&:p aining that stress positions are used "tO create a disiracting pressure” and “to humiliate or
insult”y. Theuse of these techniques is “usually self-limiting in that temporary muscle fatigue
usually leads t0 the [detainee’sJbeing unable to maintain the stress position after a period of
time.” Background Paper a 8. We understand that these techniques are used only to induce
temporary muscle fatigue; neither of these techniques is designed or expected to cause severe
physical pain. See Techniques at 33-34,

Cramped confinement involves placing the detainee in an uncomfortably small container.
Such confinement may last Up to eight hours in arelatively large container or up to two hours in
a smaller container. See Background Paper at 8; Techniques at 9. The techinique “acceleratefs]
the physical and psychological stresses Of captivity,” PREAL Manual &t 22 In OMS's view,
however, cramped confinement “ha[s] not proved particularly effective” because it provides “a
safehaven offering respite from interrogation,” OMS Guidelines at 16.

The waterboardis generally considered to be “the mod traumastic of the enhanced
interrogation technigues,” td. at 17, aconclusion with which we have readily agreed, see
Techriques at 41. In this technique, the detainee is placed face-up on a gurney with his head
inclined downward. A cloth is placed over his face on which cold water is then poured for
periods of at mogt 40 seconds. This creates abarriee through which it is either difficult or
impossible to breathe, The technique thereby “induce(s] a sensation of drowning” 1d. & 13.
The waterboard may be authorized for, & mog,, one 30-day period, during which the techuique

can actually be applied on no more than five-d : cribing, in detall, these and
additional limitations); see a/so Letter fro Assoctate General Counsel,
Central Intelligence Agency, toDan Levi tan! Attorney General, Office of Legd
Counsdl at | (Aug. 19, 2004) (“August 1 eiter  Further, there can be no more than

two sessions in any 24-hour perod. Each session—the time during which the detainee is
strapped to the waterboard—lasts no more than two hours. There may be a most six

apphcatmns of Water lasting 10 semnds or fanger duri ng anys session, and water m be applied

OMS, base:d on expeneme to date wzth this tf:chmqae and O’\A’S s pmfesstonal judgment that the
health risks associated with use of the waterboard on ahealthy individual subject to these
limiations would be' medically acceptable.”™ Jd. a 14 (mtmq OMS Guidelines a 18-19). I
addition, although the waterboard induces fear and panic, it is not painful. Seeid. at 13.
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We conclude, fird. that the CIA interrogation program does not implicate United States
obligations under Article 16 of the CAT because Article 16 has limited geographic scope. By its
terms, Article 16 places no obligations on a State Party outside “tervitory under its jurisdiction.”
The ordinary meaning of the phrase, the use of the phrase ¢lsewhere in the CAT, and the
negotiating history of the CAT demonstrate that the phrase “territory under ifs jurisdiction” is
best understood as including, at most, areas where a State exercises territory-based jurisdiction;
that is, areas over which the State exercises at least de facto authority as the government. As we
explain below, based on CIA assurances, we understand that theinterrogations conducted by the
CIA do not take place  any “territory under [United States) jurisdiction” within the meaning of
Article 16. We therefore conclude that the CIA interrogation program does not violate the
abligations set forth in Article 16.

Apart from the terms of Article 16 as stated in the CAT: the United States undertook its
obligations under the CAT subject to a Senate reservation that provides: “[Tlhe United States
considers itself bound by the obligation under Article 16 . . only insofar as the term ‘cruel,
inhuntan or degrading treatment or punishment’ means the cruel, unusual and inhumane
treatment or punishment prohibited by the Fifth, Eighth, andlor Fourteenth Amendments to the
Constitution of the United States.”” Thereis a strong argument that in requiring this reservation, -
the Senate intended to limit United States gbligations under Article 16 to the existing obligations
already imposed by these Amendments. These Amendments have been construed by the courts
not to extend protections to aliens outside the United States. The CIA has also assured usthat
the interrogation techniques are not used within the United States or against United States
persons, including both U.S. citizens and lawful permanent resident aliens

A

“{Wile begin with the text of the treaty and the context in which the written Words are
used.” Eastern Airlines, v. Floyd, 499 U §. 530, 534 (1591) {(quotation marks omitted). See
also Vienna Convention on the Law of Treaties, May 23, 1969, art. 31(1), 1155 UN.T.S. 331,
340 (1980} (“A. treaty shall be interpreted in good faith in accordance With the ordinary meaning
to be given to the terms of the treaty in their context and in light of its object and purpose.”).”
Article 16 states that “{e]ach State Party shall undértake to prevent ¥z any territory under ils
Jurisdiction other acts of cruel, inhuman or deprading trestment or punishment Which do not
amount to torture.” CAT Art. 16(1) (emphasis added).”® This territoria! limitation is confirmed

2 Tle United States js not 3 pasty to the Vierna Conveation and is therefore not bound by it.
e be¥Citheless, Article 31(1Y's emphasis on textuat analysis feflects infernational interprelive DrRGtIGe S2emg Far -

T Ruﬁﬁlﬂi&niﬁﬁ 3; “intcrpretamg i Intermational Law,” in 2 Encyclopedia of Public International Lew 1416, 1410
(1995) ("According to the prevailing opinion, the starting point in any trealy in(erpretation s the treaty text and the

oo gantal rrordinnrr e g R I E TRy e ’
¥ article 16(1) providesin fult:

tf:aah State Party undertakes to prevent in any territory under its jurisdiction other acts Of cruel,
inhuman or degrading treatment or punishument which do Not amount to toxture as defined In

TOP §pc’§5-'r;
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by Article explication Of this basic obligation: “In particular, the obiigations contained in
articles 10, 13, 12and 13 shall apply with the substitution for references to torture of refesences
to other forms Of cruel, inhuman or degrading treatment or punishment.” /d. Articles 11 through
13 impose ON gach State Parly certain specific obligations, each of which is expressly limited to
“tesritory under  jurisdiction” See infrapp. 18-19 (describing requirements). Although
Article 10, which as incorporated in Article 16 requires each State Paty to “ensure that
education and information regarding the prohibition” against cruel, infuman, or degrading
treatment OF punishrment is given to specified povernment personnel, does not expressly Fmit its
obligation to “territory under [each State’s) jurisdiction,” Article 10’s reference to the
“prohibition” against such treatment or punishment can only be understood to refer to the
territorially limited obligation set forth in Asticle 16.

The obligations imposed by the CAT are thus more limited with respect to crusl,
inhuman, or degrading treatoient or punishment than with respect to tortore. To be sure, Article
2, like Arlicle  imposes an obligation on each State Party to prevent torture “in any tervitory
under its jurisdiction.” Article 4(1), however, separately requires each State Party to “ensure that
all acts of torture are offenses under its eriminal law." (Bmphasis added.) The CAT imposes no
analogous requirement with respect 10 cruel, inhuman, or degrading treatment or punishment. '

Because the CAT does not define the phrase “territory under its jurisdiction,” we tum to
the dictionary definitions ofthe relevant tems. See Olymipic Airiays v. Husain, 540 U.S. 644,
654-55 (2004) (drawing on dictionary definitions in interpreting a treaty); Sale v. Haitlan
Centers Councif, Inc. 508 U.S. 155, 180-81 (1993) (same). Common dicticnary definitions of
“jurisdiction” include “{tlhe right and power to interpret and apply the law{; guthority or
controlf; and t}he territorial range of authority or control” American Heritage Dictionary 711
(1973); dsmerican Heritage Dictionary 97% (3d ed. 1992) (same definitions); see also Black’s
Lerw Dictionary 766 (Sth ed. 1979) (*{ajreas of authority") Common dictionary definitions of
“territory” include “{aln area of land[; or the land and waters under the jurisdiction of a date,
nation, Of sovereign.”  American Heritage Dictionary & 1329 (1973); American Herilage
Dictionary at 1854 (3d ed. 1992) (same); see al0 Black's Law Dictionary @ 1321 (“A part ofa
country separated from the rest, and subject t0 aparticular jurisdiction. Geographical area under
the jurisdiction of snother country or sovereign power."}; Black’s Law Dictionary at 1512 (8th
ed. 2004 (“{a] geopraphical included within a particular government’s jurisdiction; the
portion Of the earth's surface that isin a state’s exclusive possession and control”), Taking these

article I, when such acts ave comumitted by or at the instigation of or withithia consent O
acquiescence of apublic official or othier person acting in an official capacity. In panticular, the
obligations contained in articles 10, L1, 12 and 13 shall apply with the substitution for refersaces
to torture of references to other forms of cruel, inhuman or degrading treatment OF punishment,

I

2 “Tnla excepitionad clecumstances whatsoever, whether
a staie of war Qs i

T R L O etk e

ROy 530S st {a oruel, -
or punishment. Hecause we coactude that the CIA interropation program dees not implicate United States

obligations under Article 16 and that the program would conform to United States obligations under Article 16 even

if that provision did apply, we need aot consider whether the absence of a provision anslogous to Arlicke 2(2)

implics that State Parties could derogate from tieir oblipations under Article 16 in extraondinary circumsiances.

sHE em gy bednyoked asa
H_’ O {

&
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definitions together, we conclude that the mogt plausible meaning of the term “territory under its
jurisdiction” is the land over which aState exercises authority and contro] as the government.
Cf Rasul v. Bush, 124 S. Ct. 2686, 2696 (2004) (concluding that “the territorial jurisdiction of
the United States” subsumes areas over which “the United States exercises complete jurisdiction
and control”} (internal quotation marks omitted); Cunard 8.5, Co. v. Mellon, 262U'S, 100, 123
{(1923) (“It now IS settled in the United States and recognized elsewhere that the territory subject
to its jurisdiction includes the land areas under its dominion and controlf.]”}.

This understanding Of the phrase “territory under its jurisdiction” is confirmed by the way
the phrase is used in provisions throughout the CAT. See Air France v. Saks, 470 U.S.
392, 398 (1985) (treaty drafiers “logically would ... use{] the same word in each article” when
they intend to convey the same meaning throughout); J. Herrhan Burgers & Hans Danelius, The
United Nations Convention Against Torture: 4 Handbook on the Convention Against Torture
and Other Cruel, fnfruman or Degrading Treatment OF Punishrent 53 (1988) ("CAT
Handbook) (noting that  was agreed that the phrase ‘territory under its jurisdiction’ had the
same meaning’ in different articles of the CAT).

For example, Article 5 provides:

Each State Party shall take such measures as may be necessary to establish its
jurisdiction over the offences referred 10 in article 4 {requiring each State Party to
criminalize all acts Of torture] in the following cases:

(@ When the offences are committed in any ferritory undex izs jurisdiction or on
board a ship or aircraft registered in that State;

(b) When the alleged offender is a national of that State;

(c) When the victim is a national of that State i that State considers it
appropriate.

CAT  5(1) (emphasis added). The CAT thereby distinguishes jurisdiction based on territory
from jurisdiction based on the nationality of either the victim or the perpetrator. Paragraph (a)
also distinguishes jurisdiction based on territory from jurisdiction based on registry of ships and
aircraft. To read the phrase “territory under its jurisdistion” to subsume these other types of
Jurisdiction would eliminate these distinetions and render mest of Article 5surpiusage Each of
Article 5’s provisions, however, “like all the other words of the treaty, is t0 be given a meaning,
if reasonably possible, and rules of construction may not be resencd to to render it meaningless

Y Jaciory I 290U8.2 44 (1933)

Articles 11 through 13, moreover, use the phrase “termitory under its jurisgiction” in Wways

that presuppose that the relevant State exercises the traditional authorities of the government in
suchareas. Article 11 requires each State to “keep under systematic review . . . arangements for
the cugtody and treatment  persons subjected to any form of arrest, detentzon Of imprisonment
in any territory under its jurisdiction.” Asticle 12 mandates that “[elach State Party shall ensure
that its competent authorities proceed to aprompt and impartial investigation, wherever there is
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reasonable ground to believe that an act of torture has beea committed in any territory under its
jurisdiction.” Similarly, Article 13 requires “[e]ach State Party [to] ensure that any individual
who atfeges he has been subjected to torture in any territory under its jurisdiction has the night to
complain to, and to have his case prompily and impartially examined by, its competent
authorities.” These provisions assume that the relevant State exercises traditiond governmental
authority—inciuding the authority to arrest, detain, imprison, and investigate crime—within any
“tersitory under its jurisdiction.”

other provisions underscore this point. Article 20) requires each State Party to

“take effective legislative, administrative, judicid or other measures to prevent such acts of
torture in territory under its jurisdiction.” "Territory under its jurisdiction,” therefore, is
most reasonably read to refer t0 areas over which States exercise broad governmental
authority—the areas over which States could take legislative, administrative, or judicial action.
Article 5(2), moreover, enjoins “{e]ach State Party . . to establish its jurisdiction over such
offences in cases where the alleged offender is present in any tersitory under its jurisdiction and
it does not extradite him.” Article 7(1} similarly requires Parties to extradite suspects or

them t0 “competent authorities for the purpose of prosecution.” Thess provisions evidently
contemplate that each State Party has authority to extradite and prosecute those suspected of
torture in any “territory under its jurisdiction.” That is, each State Party is expected to operate as
the government in “territory Under its jurisdiction.”" :

This understanding is supported by the negotiating record. See Zicherman v. Korean Air
Lines Co,, 516 U.S. 7,226 (15996) (“Because atreaty ratified by the United Statesis not anly
the taw of this tand, see U.S. Const., Art. 11, § 2, but also an agreement among sovereign powers,
we have traditionally considered as adsto its interpretation the negotiating and drafting history

Vienng Convention on the Law of Treaties, art. 32 (permitting recourse 10 “the
preparatory work and the circumstances of its conclusion’ inter alia “to confirm”
the ordinary meaning of the text). Theorigind Swedish proposal, which was the basis for the
first draft of the CAT, contained a predecessor to Asticie 16 that would have required that
"[elach State Party undertake[] to ensure that (aproseribed act] does not take place swizhin its
Jurisdiction.” Draft International Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, submitted by Sweden on January 18, 1978, ats 2-3,
EJCNAV1285, in CAT Handbook app. 6, at 203 (emphasis added), CAT Handbook at 47. France
objected that the phrase “within its jurisdiction” was too broad. FOr example, it was concermed
that the phrase might extend to signatories citizens located in territory belonging to other
nations. See Report of the Pre-Sessional Working Group, E/CN.4/L. 1470 (1979), reprinted in

Y Article 6 may suggest an interpretation of the phrase “territory under its jurisdiction” that is potenfially

o e 2108007 thon fhe taditional notion of “ferritory.”_Asticle €03 direasa St Party S awhasedeilonepersan s
alfeged to have commulted [certain offenses] is present” to take the suspected offender inlo custody. (Emphases
added.} Theuse of the word “territory” in Article 6rather thag the | L

e R W E ST T 0 IS TSRS, SEE Faerpr ST, 3 tng that freaty language should notbe
c?nstmcd to rendes certaln phrases “meaningless or inoperative’). Atticle 6 may thus sgzppoxt the position,
discussed below, that “terrilory under its jurisdiclion” may extend beyond sovereign térrifory 10 encompass areas
where gState exercises de facto authority as the govemment, such as cocupied tertitory. See infra P. 20. Article 20,
which cefers to “the terilary of aStale Party” may support the same inference.

e
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Report of the United Nations Commission on Human Rights, E/CN.4/1347 35, 40 (1979); CAT
Handbook at Although France suggested replacing “within its jurisdiction” with "in its
territory,” the phrase “any territory under its jurisdiction” was chosen instead. See CAT
Handbook at 48.

There is some evidence that the United States understoad these phrases to mean

essentially thing. See, e, Exec. Report 101-30, 101st Cong., 2d Sess., 23-24

(Aug. 30, 1990) (Senate Foreign Relations Committee Repcsrt} (suggesting that the phrase “in
any territory under its jurisdiction” would impose obligations on a State Party with respect to
conduct committed “in its territory™ but not with respect to conduct “eccurring abroad");
Convention Against Torture: Hearing Before the Committee on Forelgn Relations, United States
Senate, S. Hrg. 101-718 at 7 (Jan. 30, 1990) (prepared statement of Hon. Abraham D. Sofaer,
Legal Adviser, Department OfState) (stating that under Asticle 2, State Parties would be
obligated “to admiaistrative, judicial Or other measures to prevent torture within their
rerritory”™) (emphasis added) Other evidence, however, suggests that the phrase “territory uader
its jurisdiction” has a somewhat broader meaning than “in its termitory.” According to the record
of the negotiation relating to Articles 12 and 13 ofthe CAT, “[i]n response to the question o1 the
scope oftlle phrase 'territory under its jurisdiction’ as contained in these articles, jt was said that
it was intended to cover, infer alia, territories still under colonial rule and occupied territory.”
U.N. Doc. B/CN.4/1367, 5, 1980, a N. And cre commentator has stated that the
negotiating record suggests that the phrase "territory under its jurisdiction” “is ot limited to 2
State’s land territory, its territorial sea and the airspace over its land sea territory, but it also
applies to territories under military occupation, t0 colonial territories and to any other territories
over which aState has factual control.” Jd. at 131, Others have suggested that the phrase would
aso reach conduct occurring on ships and aircrafl registered in a State, See CAT Handbook at
48; Message from the President of the United States Transmitting the Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, S, Treaty Doc. No.
100-20, a 5(1 (Secretary of State Schultz) (asserting that “territofy under itS jurisdiction”

“refers to ali places that the State Party controls as agovernmental authority, including ships and
aircraft registered in that State”).'® ,

Thus, although portions of the negotiating record of the CAT may support reading the
phrase "any territory under its jurisdiction” to include not onty sovereign territory but also areas
subjeet to defacto government authority (and perhaps registered ships and aircraft), the
negotiating record as awhole tends to confirm that the phrase does not extend to places where a
State does not exercise authority as the government,

_The CIA has assured us tha?: thc interrogations at Es:sue here do not {ake placc witl r'm iha

Bl vns -t

A_g ca!nv ni here_we

This suggestion Cis in tension with ¢ ihc text of Article 5{1){(z}, which sesms to distinguisl “territory under
{a State’s] jurisdiction” from “ship(s] or aircralt registered in that Slate”  See Chon v. Korean AT Lizes, Ltd., 490
U.8. 122, 134 n5 (1989} (noting that where treaty text is Nl perfectly “natural meaning” of the text “could
properly be contradicted only by clear drafting history”). Because the CIA has assured us that ifs interrogations do
not {ake place on ships or aircraft registered in the United States, we need NOtresalve this issue here,

TOP )EC{E
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believe that the phrase “any territory under its jurisdiction” certainly reaches no further than the
sovereign territory and the SMTT of the United States.”” Indeed, in many respects, it probably
does not reach this aAlthough many provisions of the SMTT invoke térmtorial bases of
jurisdiction, other provisions assert jurisdiction on other grounds, including, for example,
sections 7(5) through 7(9), which assert jurisdiction over certgin offenses committed by or
against United States citizens, Accordingly, we conclude that the interrogation program does not
take place within “territory under [United States] jurisdictien” and therefore does not violate -
Article 16—even the Senate’s reservation limiting United States obligations under Article
16, which we discuss in the next section.

As a condition to itS advice and consent to the ratification of the CAT, the Senate
required areservation that provides that the United States is

bound by the obligation under Asticle 16 to prevent “cruel, inhuman or degrading
ireatment Or punishment,” only insofar as the term “cruel, inhuman or degrading
treatment or punishment” means the cruel, unusud and inhumane treatment or
punishment prohibited by the Fifth, Eighth, andlor Fourteenth Amendments to the
Constitation of the United States.

Cong. Rec. 36,198 (1990). This reservation, which the United States deposited with its
instrument of ratification, is legally binding and defines the scope Of United States obligations
under Article 16 ofthe CAT. See Relevance of Senate Ratification HiStory to Treaty
Interpretation, 11 O.L.C. 28, 33(1987) (Reservations deposited with the instrument of
ratification “dre generally binding . . both internationaly and domestically . . . in. . . subsequent
interpretation of the treaty ”).!*

Under the terms of the reservation, the United States is obligated t0 prevent “cruel,
inhuman or degrading treatment” only to the extent that such treatment amounts t0 "the cruel,
unusual and inhumane treatment or punishment prohibited  the Eighth, and/or
Fourteenth Amendments.” Giving force t0 the terms of this reservation, treatment thag iS not

" Ag we have explained, there isan argument {hat “territory under {3 State’s] junisdiction” might also
include occupicd teritory. Accordingly, al least absent the Senate’s reservation, Article 16'S obligations might
extend to occupled termitory  Because the United States is not curreutly an ocvupying power within the meaning of
the laws of war anywhere in the world, we need not deoide whether socupied territory £ “territory under [United
States] jurisdiction.”

¥ “The Senate’s Hight to qualify its consent to ratification by reservations, amendments and interpretations
was cstablished throuph o mservation 2o the Jay freaty 611794, Cinoy W B ahtThe Controtaf, ean-Forei
Relations 153 (1922), and has been frequently exercised since then. The Supreme Court has indicated {ts acceptance
of this practice. See Haver v. Yaker, 76 U.S. (9 Wall.) 32, 35 (1869); United Stafes v. Schoorer Peggy,dUS. 1
Cranch) 103, 107 (1801), See afso Constitutionality of Prapased Conditions 1o Serrate Consent 10 the fnterim
Convertion on the Conservation of Norih Pacific Fur Seals, [0 Op. O.L.C 12, 16¢ 1986} (“{T]he Senate’s practice
of conditioning its consent to particular treaties is well-established ).

4 ey Tt
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“nrohibited by" these amendments would not violate United States obligations as limited by the
reservation.

Conceivably, one might read the text of the reservation as limiting only the substantive
(as opposed to the terdtorial) reach of United States obligations under Article 16. That would
not be an unreasonable reading of the text. Under this view, the reservation replaced only the
phrase “cruel, inkuman or degrading treatment or punishment” and left untouched the phsase “in
any territory under its jurisdiction,” which defines the geographic scope of the Article. Thetext
of the reservation, however, is susceptible to another reasonable reading—one suggesting that
the Senate intended to ensure that the United States would, with respect to Article 16, undertake
no obligations not already imposed by the Constitution Under this reading, the reference
to the treatment Of punishment prohibited by the constitutional provisions does not distinguish
between the substantive scope of the constitutional prohibitions and their geographic scope. As
we discuss below, this second reading is strongly supported by the Senate’s ratification history of
the CAT.

The Summary and Analysis of the CAT submitied by the President to the Senate in 1988
expressed concern that “Article 16 is arguably broader than existing U.S. law.” Summary and
Analysis of the Convention Agang Torture and Other Inhaman or Degrading Treatment
or Punishment, Doc. No. 100-20, at 15. “In view of the ambiguity ofthe terms,” the
Executive Branch suggested "that U.S. obligations under this article [ Article 16] should be
limited to conduct prokibited by the US. Constitution” S. Exec. Rep. NQ. 101-30, at 8 (1990}
(emphasis added); see also id. at 25-26. Accordingly, it proposed what became the Senate's
reservation in order “{tlo make clear that the United States construes the phrase [“cruel, inhuman
or degrading treatment or punishment”’] to be coextensive with its constitutional guarantees
against cruel, unusual, and inhumane treatment.” Id. at 25-26; 8. Treaty Doc. No. 100-20, & 15
(same). As State Department Legal Adviser Abraham D. Sofzer explained, “because the
Constitution of the United States directly addresses this area Of the law ... [the reservationd
would imit our ctligations under this Convention to the proscriptions alrf:ady covered in OUr
Constitution.” Convention Against Torture: Hearing Before the Senate Comm. on Foreign
Relations, 101st Congo |1 (1990} (prepared statement). The Senate Foreign Relations
Comm;ttee expressed the same concern about the potential scope  Article 16 and
recormmended  same reservation to the Senate, See S Rep. 101-30, & §, 25-26.

Furthermore,  Senatedeclared that Asticles 1 through 16 of the CAT are not self-
executing, see CDQ? Rec. 36,198 (1990), and the discussions surrounding this declaration in the
ratification history also indicate that the United States did not intend to undertake any obligations
under Article 16 extended beyond thosedrcady imposed by the Constitution. The
Administration expressed the view that “as indicated in the original Présidential transmiftal,

existinE Fedent and SEe 5w TH08ars Sulfidient 1o implement the C@mentmn Y excepf thaI new

Fedéral legislation would be required only 10 establish criminal Jurisdiction wza’cr Article 57

ekt e 1 -1 { - G £ 9] Br 101} = AT PressterrotnTanet MOHS As5san: soec retary }_gg_]_slg_ulg Affairs,

Department (April 4, 1990}, in S Exec. Rep. No. 101:30, d 41 {emphasis added). 1t s
understood that majority of the obligations to beundertaken by the United States pursuant to
the Convention [wereJalready covered by existing law” and  “additional implementing

legisiation {would] be needed only with respect to article 5" S. Exec. Rep, No. 101-30, & 10
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{emphasis added). Congress then enacted 18 U.S.C. §8 2340.2349A, the only “necessary
legislation to implement” United States obligations under the CAT, noting that the United States
would “not became a party to the Convention unti! the necessary implementing legislation is
enacted.” §. No. 103-107, at 366 (1993). Reading Article 16 to extend the substantive
standards of the Constitution in contexts where  did not afready apply would be difficult to
square with the evident understanding of the United States that existing {aw would satisfy its
obligations under the CAT except with respect to Article 5, The ratification history thus strongly
supports  view that United States obligations under Article  were intended to reach no
further—substantively, territorially, or in any other respect—than its obligations under the Fifth,
Eighth, -and Fourteenth Amendments,

The Supreme COUit has repeatedly suggested in various contexts that the Constitution
does not apply to aliens outside the United States. See, e.g. United States v. Belmont, 301 U.S
324, 332 (1937) (“[Olur Constitution, laws, and policies extratertitorial operation, unless
in respect Of our own citizens.”);, Unired States V. Curtiss-Wright Export Corp' 299 U.S, 304,
318 (1936} (“Neither the Constitution nor the laws passed in pursuance of it have any force in
foreign territory unfess  respect of our own cifizens , .. ); see also United States v. Verdugo-
Urquidez, 494 U.S. 259, 271 {1990) (noting that cases mhed upon by an alien asserting
constitutional rights “establish only that aliens receive constitutional protections when they have
come within the territory of the United States and developed substantial connections with this
country”). courts of appeals, in turn, hdve held that “{tlhe Constitution does not extend .
its guarantees to nonresident aliens living outside the United States,” Vancoiver \Women's
Health Collective  ’yv. AH. Robins Co.,, 820 F2d 1359, 1363 (4th Cir. 1987); that “non-
resident aliens ... plainly cannot appeal to the protection oftbe Canstitution of laws of the
United States,” Pauling v. McElroy, 278 F.24 252,254 (D.C. Cir. 1960) (per curiam); and

that a “foreign without property or presencein this country has no conditutiond rights,
under the due clause or otherwise,” 32 County Sovereignity Comm. v, Dep’ Of State, 292
F.Jd 797, 799 (D.C. Cir. 200'?2} (quoting People''s Org. ofIran v. Dep't ol State, 182

FJd 17,22(D,C. 19990

As we explain below, it is the Fifth Amendment that is potentially relevant in the present

context. With to that Amendment, theSuprcrne Court has “rejected the claim that aliens
are entitled Amendment rights outside the sovereign territory of the United States.”
Vem‘uga»ifrqufdez, 454 U.S. & 269, In Verdugo-Urquidez, 494 U.S. at 269, the Court noted its
“emphatic” of extraterritorial application of the Fifth Amendment’ in Johrisor v.
Eisentrager, 339 U.S. 763 (1950), which rejected “{t]he doctrine that the term ‘any person’ in the
Fifth Amendment protection over alien enemies anywhere in the world engaged in

hostilities against us," id. at Accord Zadvydas v. Davis, 533 U.S. 678, 693 (2001) (citing
Verdugo-Urquider  Eisentrager  noting that “(i]t ioweH establishedthat" Fifth

T ATERGAEnT ToleCions "afc unavailable to aliens outside of our geographic barders ). Federal
" The Restatement (Third} of Foreign Relations Law asserts that the matter has NOlbeen

autharilatively adjudicated, at least some actions by the United States tn respect to fsrc(gtx nationals gutside the
counlry  2lso subject to constitutional limitations™ d. § 722, omt, m, This statement Is contrary 10 the
authorities-cited in the toxt,
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courts of appeals have similarly held that “non-resident aliens who have insufficient contacts
with  United are not entitled 10 Fifth Amendment protections.” Jifry v. F4.A, 3?6
F.3d 1174, 1182.(D.C. Cir. 2004); see also Harbury v, Deurch, 233 F.3d 596, 604 (D.C. Cir.
2000) (relying on Eisentrager and Verdugo-Urquidez to conclude that an alien could not state g
due process claim for torture allegedly inflicted by United States ageats abroad), rev'd on other
grounds sub nom. Christopher \. Harbury, 536 U.S, 403 (2002); Cuban Am. Bar 4ss'n, Inc. v.
Christapher, 43 F.3d 1412, 1428-29 (3 1th Cir. 1995) (relying on Eisentrager and Perdigo-
Urquidez 10 conciude that held at Guantanamo Bay lack Fifth Amendment ;ights)fM

recaruation required DY the Semate as a condition of its advice and consent to the
ratification Of the thus tends to confirm the territodally reach of U.S, obligations
uader 16. Indeed, there is a strong argument that, by limiting United States obligations
under Article 16 t0 that certain provisions of the Constitution already impose, the Senate's
reservation limits  territorial reach of Article 16 even more sharply than does the text of
Article 16 standing alone, Under  view, Asticle 16 would impose 110 obligations with respect

¥ The Court's décision iN Resul v. Bush, 124 §. Ct 2685 (2004), 15 not 1o the contrary. To be sure, the
Court stated in & foolnpte thats

Petitioners’ allegations—that, although they have engaged neither in combat ner In acts of
terrorism against the United States, they have been held in Executive detention for more than two
years in'territory subject to the long-erm, exclusive jurisdiction and control of the United States,
without sceess to counse! and without being charped with any wrongdoing—unquestionably

describe in viclation of the Constitniion or laws or trealies of the United States,”
Id. at 2698 n.15. We belicve this footnote is best understond to settled understanding of the
Fifth Amendment the Court limited its holding 1o the issve before it: whether the federal courts have
statwtory furisdiction petitions brought by soch aliens held at Guantaname as enemy combatants. See

id. at 2699 (“Whether and what further proceedings may become necessary ... are malters that we need not address
novw. What is presently at stake is only whether the federal cousts have jucisdiction to determine the legality of the
Exccutive's poientially indefinite detention of individuals who claim to be wholly innocent of wrongdolng.™).
Indeed, the Count granted the petition for writ of certiorar “limited to the following Question: Whether United
States courts lack furisdiction to vonsider challenges (o the kegality Of the detention of foreign nationals captured
abroad in connéction with hostilities and incarcerated at ths Guantanasie Bay Naval Base, Cuba.” Rasul v, Bush,
540 U8 1003 (2003],

Second, the fobinote relies on aportion of Justice Kennedy's concmrence in Perdugo-Urquidez “and the
cases cited thereln” Rosw/, 124 S €1 2t 2698 n.15, Tn this portion of Justive Kéanedy's Verdugo-Urquider
concurrence; fustice Kennedy discusses the Jnswlar Cases. These cases stand for the proposition that although not
every provision of the Constitution applies in United States ferritory overseas, certaln pore constitutional protections
may apply in ceftain insalar territordes of the United States  See afso, e.g., Rdy. Covert, 354 U:8. 1, 7475 (1957)
(Harlan, T, concurring in judgment) {discussing fnsular Cases); Balzac v. POro Rice, 258 U.S. 298 (1922). Given

e R e R R R AT ST G TR S VS T AT S G4 T Y B T S S
and control of the United ” Rasul, 124 8. CL at 2698 .15, in the very senfence that cited Justive Kennedy's
cppcutrence, #is conseivabledlal faotsete 18 might reflent ataon e willinmnessdoconsiderwholier GIMO S Svr o mmmeres romsmmer
stmilar in significant respects o the temitordes at in the Insudar Coses. See ofso id at 2696 (rioting that under
the agreement with Cuba “the United Stales exercises complete jurisdiction ard control over the Guantanamo Bay
Navel Base”) (internal quotation marks omifted); id. at 2700 Kennedy, J,, (asserting that “Guantanamo
Bay is in every practical respect 3 United States territory” and explaining thal “[w]hat matters is the unchallenged
and indefinite control that the United States has long exercised over Guantanama Bay”).
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to aliens outside  Uhnited % And becausethe  has informed us that these téchniques
are not authorized  use against United States persons, or within the United States, they would
not, under this view, violate Article 16. Even if the reservation is read only to confirm the
territorial in Article 16, however, or even if it is read not to bear on this question at
all, the program would still not viclate Article 16 for the reasons discussed in Part ILA.
Accordingly, we need not decide the precise effect, if any, Of the Senate reservation on the
geographic scope of U.S. obligations under Article 16.%*

ffi.
You have also asked us to consider whether the CIA program would violate
the substantive standards applicable t0 the United States 16 if, contrary to the
conclusions reached  Part I above, those standards did to the CIA interrogation

program. Pursuant to the Senate’s reservation, the United States is bound by Article 16 to
prevent “the cruel, ynusual and inhumane treatment or punishment prohibited by the Fifth,
Eighth, and/or Fourteenth Amendments 10 the Constitution of the United States.”” As we explain,
the relevant test is whether use of the CIA's enhanced interrogation techniques constitutes
government conduct that “shocks the conscience.” Based on our understanding of the relevant
case law and the ClA'sdescriptions ofthe interrogation program, we conclude that use of the
enhanced interrogation techaiques, subject to all applicable conditions, limitations, and
safeguards, does not “shock the consgience” We emphasize, however, thet this analysis calls for
the application somewhat subjective test with only limited guidance from the Court. We
therefore cannot predict with confidence whether & court would agres with our conclusions,
though, as discussed more fuily below, we believe the interpratation of Article 16'ssubstantive
standard 1s unlikely to be subject to judicial inquiry.

' Additional analysis may be required in the case of aliens entitled t0 Jawful permaanent resident status.,

Compare Kwong Hai Chew V. Colding, 344 U.8. 590 (1953), with w United States ex 16l. Aezei, 345
U.S. 206 (1953). You hove informed us that the CIA dées not use these on any United States persons,

inclyding [awful permancnt residents, and we do not here address United States obligations under Axticle 16 with
respect to such aliens,

: ** Our analysls is not affected by the recent enactment of the Bmergency Supplements] Appropriations Act
for Defense; the Global War on Terror, and Tsunand Relief, 2005, Pub: 1. No. 109-13, 119 Stat, 231 (2005).
Section 1031@)X1) faw provides that

[nlene fonds appropriated or otherwise made available by this Act shall be oblipated or
expended to subject any person in the custody or under the physical control Of the United States to
torture or . inhuman, or _ or punishment that is prohibited by the

Cansiditive, faws otircates of e Lnie:

119 Stat. at 256, Becguse the Senate reservation, as deposited svith the. United Stetes instoiment sESatication, - ammmr: s

defines United States obligations under Article 16 of the CAT, this statute does not protbit the expenditure of funds
for conduct that does not violate United States obligations under Article 16, as limited by the Senate reservatios.
Furthermore, this statute itself defines “cruel, infiuman, or degrading treatment or punishment” as “the cruel,
unusual, and inhumane treatment or punishment prohibited by the fifth amendment, eighth amendraent, or
fouricenth amendment to the Constifution of the United States.” fd. § 1081(5)(2).

TOP SECRET/
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A.

Although, pursuant  the Senate's reservation, United States obligations under Article 16
extend tO cruel, unusual and inhumane treatment or punishment prohibited by the Fifth,
Eighth, and/or Fourteenth Amendments to the Constitution of the United States,” only theFifth
Amendment is potentially relevant here. TheFourteenth Amendment provides, in relevant part:
“No Stare shall . . . deprive any person Of life, [iberty, or property, without due process of law,"
(Emphasis added.) This Amendment does not apply to actions taken by the federal Government.
See; e San Francisco Arts & Athletics, \nC. v. United States Olympic Comm,, 483 U.S. 522,
542 n.21 (1987) {explaining that the Fourteenth Amendment “does not apply” to the federal
Government); Bolling v. Sharpe, 347 US. 497, 498-99 (1954) (noting that the Fifth Amendment
rather than the Fourteenth Amendment applies to taken by the District of Columbia).

The Eighth Amendment prohibits the infliction of “cruel and unusual punishments” (Emphasis
added.) Supreme Court has repeatedly held, the Bighth Amendment does not apply until
there has been a formal adjudication of guilt. £.g., Bell v. Wolfish, 441 U.8. 520, 535 n.16
(1979), Ingraham v. Wright, 430 U.8. 651, 671 n.40 (1977). See also I re G:zam‘ammo
Derainee Cases, F. Supp. 2d 443, 480 (D D.C. 2009) {dismissing detainees’ clatms based on
Eighth because “the Eighth Amendment applies only after an individual is
convioted of a crime™) (stayed pending appeal). The same conclusion concerning the limited
applicability of the Bighth Amendment under Article 16 was expressly recognized by the Senate
and the Bxecutive Branch during the CAT ratification deliberations:

The Bighth Amendment prohibition of crud and punishment is, of the
three [constitutional cited in the Senate reservation], the most limited
in scope, as this amendment has consistently been interpreted as protecting only
“those convicted of crimes.” Jagraham v. Wright, 430 US. 651, 664 (1977). The
Eighth Amendment does, however, afford protection torture and ill-
treatment of persons in prison ahd similar situations of crimingl punishment,

Summary and Analysis of the Convention Against Torture and Other Crud, Infiuman or
Degrading Treatment or Punishment, i S Treaty Doc. No. 100-20, at 9 (emphasis added).

Because the high on whom the CIA use enhanced interrogation techniques
have not been convicted of any crime, the substantive requirements of the Eighth Amendment
would not be refevant here, ifwe assume that Article 16 has application to the CIA'S
interrogation program, ”

The however, isnot to these same limitafions  As potentially
relevant the due process component of the Fifth Amendment protects against

executive action that “shocks the conscience.” Rochin v. California, 342 U.S. 165, 172 (1952}

see also County of Sacrarmento v. LCIJis, 523 U S. 833, 846 (1998) (“To this end, for halfa

TELE T e T gk e S e, TSI M Mt STE S s e L S e e ' i ML Wi - o g im0 e A 7 P M T P 2l

" To be sure, freatment amoummg to punishment (let alone, cruel and unvsual punishiment) generally
cannot be imposed on individuals who have not teen convicted of crimes, prohibition flewsfrom the Fifth
Amendment rather than the Eighth See Wolfish, 441 U S, at 535 .16, United States v. Salerna, 481 U.S. 739, 746-
41 (1987). See afso i neje 26.
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century now we have spoken of the coguizable level of executive abuse of power as that which
shocks the conscience.”).”

e
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B.

We must therefore determine whether the CIA interrogation program involves conduct
that “shocks the conscience.” .The Court has indicated that whether government conduct can be
said to “shock  conscience” depends primarily on whether the conduct is “arbitrary in the
constitutional » Lewis, 523 U.S. d 846 (internal quotation marks omitted); that is, whether
it amounts 10 of power without any reasonable justification in the service of g
legitimate governmental objective,” id. “[Clonduct intended to injure in some way unjustifiable
by any government interest is the SOrt of official action most likely to rise to the conscience-
shocking level,” id. although, in sotme cases, deliberate indifference to the risk of
inflicting such unjustifiable injury might also “shock the conscience,” id. at 850-51. The Court
has also suggested that it is appropriate t0 consider whether, of “traditional executive
behavior, of contemporary practice, and of the standards of biame generaly applied to them,”
conduct “is S0 €gregious, so outrageous, that it may farly be said to shock the contemporary
conscience.” Id. a 847 n:8.%

Several considerations complicate OUr analysis. are relatively few cases in
which the analyzed whether conduct “shocks  conscience,” and these cases involve
contexts that differ dramatically from the CIA interrogation program. Further, the Court has
emphasized that “no calibrated dick" with which to determine whether conduct
“shocks the conscience.” Id at 847. To the contrary: “Rules of due process are not " . subject
to mechanical application in unfamiliar territory.” Id. at 850. A claim that government conduct
“shocks the conscience,” therefore, requires “an exact analysis Of circumstances.” 1d. The Court
has explained:

* Because what is at issue under the text of the Senate reservation is the subset of “cruel, infurnan of
degrading .. that is “the cruel, unusual and inhumane treatment . | . prohibited by the Filth .
Amendment[],” we do not {hat the procedural aspects of the Fifth Amendment ars relevant, at feast inthe
context of interrogation techniques vrrelated to the criminal justice systern. Nor, given the language of Article 16
and the resérvation, do that United States obligations ynder thils Article include other gspects of the Fifth
Amendment, such or fhe various privacy rights that the Supreme Court has-found to be
protecied by the Due Frocess Clause.

B 1t appears that coriduct iSa necessary but perbaps not sufficient condition to
establishing that exccutive substantive due process. See Lewis, 523 US. at 847 n:8 ("Only if tile
necessary condiffon of cgreglous behavior were satisfied would there be & possibility Of recognizing asubstantive
. 4y —~ dub-procass rigiidobe-fog sfsuchexorutive actonyand only thenpil ght-thers be-a-debateabout the-suffigieney gl miomn o

historical examnples of enforcement of the fight claimed, OF its recognition in other ways.™) (emphases added); see
—_— . dse 975 978 n.1 (8t Cir. 2005 “To violale substantive s5, 1he condugt

of anexecutivev  alm g and Ut huck v, Hoff,

346 F3d 1 1181 Cir, 20033, It is therefore arguable that conscience-shocking behiavior would not violate

the Constitution i it did a fundamental right or if it weee narowly tailored fe serve acompdling state

inferest. See, e.g., Washington v, Glucksberg, 511 U.8. 702, 721 (1597). Beoause we conclude that the ClA

inferragation program not “shock the conscience,” we need not address these issues here.

=]
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The phrase {due process of law] formulates a less rigid and more fluid
than those envisaged in other specific and particular provisions of the Bill of
Rights.  application is less a matter of rule. Asserted denial is to be tested by
an appraisal of the totality Of facts in a given case. That which may, in one
setting, constitute a denjal of fundamental fairness, shocking to the universal
sense of justice, may, in other circumstances, and in light of other considerations,
falt short a denial.

Id. at 850 (quoting Bed/s v. Brady, 316 U.8. 455, 462 (1942) (alteration in Lewis). Our task,
therefore, is to in a nove context a highly fact-dependent  with little guidance from the
Supreme Court.

1

We whether the CIA interrogation involves conduct that is
cunsmzunemiiy arbitrary.” We conclude that it does we find no' evidence of
“conduct intended to injure in sotme Way unjustifiable by say government interest,” id. a 849, or

of deliberate indifference to the possibility of such unjustifiable see id at 853,

an initial matter, the Court has made clear that whethsr conduct can be considered to
be constitutionaily arbitrary depends vitally on whether it furtbers a govemméht interest, and, if
it does, the nature and importance of that interest. The test is not merely whether tbe conduct is
“intended to injure,” but rather whether it is “intended t0 injure in some way unjustifiable &y any
govermment interest.” Id, at 849 (emphasis added). It is the “exercise of power without-any
reasonable justification in the service ofa legitimate governmental objective” that can be said to
“shock theconscience.”  at 846 (emphasis added). In United States v. Salerno, 481 U.S. 739,
748 (1987), for example, the Court explained that the Due Clause “lays down {oo] , , .
categorical imperdive" and emphasized that the Court has “repeatedly held that the
Government’s regulatory interest in community safety can, in appropriate circumstances,

outweigh »an individual's liberty 7 See also Hamdi v. Rumsfeld, Ct. 2633, 2646
(2004) (plurality opinion) (explaining that the individual's interests weighed against the

government’s). The government’s interest is thus an important part Ofthe context that must be
carefully considered in evaluating an asserted violation Of due process *

*® The pretrial delention sontext is informative. Analysis of tie government's interest and purpose in
imposing a condition of eonfinement is éssential fo delermining svhether thers is 2 violatton of due process in this
context. See Salermo, 481 U8, 5t The govormment has a fegitimate interest in “effectuat{ing} the}

detention, Walfish, 441 U8 af whzch supports govcrmncn( actson ihat mia, nt:onal be comected lg ihr:

s e e 1 ol Sl MO ST e e BB UL S m e T

punishment on such detainces would violate due because the government has no }ega{mmts interest in
,g‘[\ws RSN E ‘.—i\.k‘:.l. m“;@jrrk’} 44 - U

5] i

In addition, Lewis suggests that the Court's Eighth Amendruent junspmﬁamc sheds a teast some light on
the due process inquiry, See 523 U.S. at 852-53 (analogizing the dus inguiry to the Bighth Amendment
context  notng that in both cases “lisbility should turn on *whether was applied in 2 good faith effort (o
maintain or restore discipline or maliciously and sadistically for the very purpose of causing harm™™) (quoting
Whitley v. dlbers, 475U.S 3 320-11 (1986)). The interrogation program we considor does not involve or alfow
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Al Qaeda’s demonstrated ability to launch sophisticated attacks causing mass casualties
within the United against United States interests worldwide, as well as its continuing
efforts to plan and to such attacks, see supra p. 9, indisputably pose & grave and
continuing threat. “It is ‘obvious and uparguable’ that no governmental interest is more
compelling than the Security of the Nation.” Haig v. Agee, 453 U.S. 280, 301 (1981) (citations
omitted); see also Salerno,  U.S. at 748 (noting that “society’s interest is at its peak” “in
times of war or insurrection”). It is this paramount interest that the Government seeks to
vindicate through  interrogation program. Indeed, the program, which the CIA believes “has
been a key reason al-Qa’ida has failed to launch a spectacular attack in the West since 11
September 2001,” Effectiverness Memo at 2, directly furthers that interest, producing substantial
quantities Of otherwise unavailable actionable intelligence. As detailed above, ordinary
interrogation techniques had little effect on either KSM or Zubaydah. Use of enhanced

techniques, however, led to actionable inteliigence such as the discovery of the Guraba
Cell, which was with executing KSM's planned Second attacks against Los
Angeles. Interro in¢es and comparatively lower-tier high
value detainees ve also greatly increased the CIA’s

understanding 0 our eneiny znd its plans,

As evidenced by our inPart |, the CIA goes to great lengths to ensure that the
techniques are applied only as reasonably necessary to this paramount interest in “the
security of the Nation.” Various aspects of the program ensure enhanced techniques witl be
used only in the interrogations of the detainees Who are most likely to have critical, actionable
intelligence. The CIA screening procedures, which the CIA imposes in addition 10 the standards
applicable to activities conducted pursuant to paragraph fouf of the Memorandum of
Notification, ensure that the techniques are not used unless the ClA reasonably believes that the
detaince is a “senior member of al-Qai’da or [its affiliates],” and the detainee has "knowledge of

imminent terrorist against the USA" of has directly involved In the planning of
attacks. January 4 avat 5 supra p. 5, The  that enhanced techniques have been used
to date in the of only 28 high value detainees out of the ¥4 detainees in CIA

custody demonstrates this selectivity

Use ofthe waterboard is limited  further, requiting intelligence that a
terrorist attack . .. substantial and credible the subject has actionable
intelligence that disrupt or delay this attack; [ determination that o]ther
interrogation methods to elicit the information {and _other ... methods ae

unlikely to elicit  information withiz the perceived time [imitfor preventing the atfack.”
August 2 Rizzo Letter (attachment). Once again, the CIA’s practice confirts the program’s
selectivity. used the watethoard ) detainees 10 date-—~KSM,

Jab, and AlHastisi—and bave notused i af alf gince March 2003

the emalicious or sadistic infliction of harm. Rather, as discussed in the text, interrogation techniques are used only
as t:easembly deerned necessary to fiher 3 povernment interest of the highest order, and have been carcfolly
designed to avoid inflicting or sullering or any other lasting or significant harm and to yninimize the risk
of any harm that does rot further this goverminent interest, See infra pp. 29-31.

N
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Moreover, enhanced techniques are considered only when the on-scene inferrogation
team considers them necessary because a detaines is withholding or manipulating important,
actionable intelligence or there is insufficient time to try other techniques. For example, as
recounted above, the CIA used enhanced techniques in the interrogations of KSM and Zubaydeh
only after ordinary interrogation tactics had failed. Even then, CIA Headquarters must make the
decision whether t0 technigues in any interrogation. Officials at CIA Headquarters
can assess the situation interrogation team’s reports and intelligence from a variety
of other sources  are therefore well positioned to assess the importance of the information

sought,

approved, techniques are used only in so that it is unlikely that a
detainee would be subjected t0 more duress than IS reasonably necessary to elicit the information
sought, Thusg, no is used ON g detainee unless technique at that time appears
necessary {o intelligence. And use of enhanced techniques ceases "ifthe detainee
is judged to be consistently providing acourate intelligence of if he is no longer believed to have
actionable " Techniques at 5. Indeed, use of the techniques usuilly ends after just a
few days when the detainee begins participating, Enhanced techniques, therefore, would not be
used on a detainee not reasonably thought to possess important, actionable intelligence that could
not be gbtained ntherwiss

_ only is  interrogation program closely government interest of the highest
order, it is also designed, through its carefil limitations and criteria, to avoid causing
any severe pain or suffering or inflicting significant or As the OMSGuidelines
explain, “[i]n all instances the general goal Of these _is a psychological impact, and not
some physical a specific goal of ‘dislocatefing] expectations
regarding the treatment  believes he will receive.” OMS at 8-9 (second alteration
in original). techniques can be used only if there are no medical or psychological
contraindications, Thus, no is ever used if there is reason to believe it will cause the
detainee significant or harm. When enhanced techniques are used, OMS closely
monitors the detainee’s condition to ensure that he does EXPETience severs pain of

suffering or sustain significant or lasting harm,

This facet  our analysis bears emphasis. We do not that any conduct, no
matter how extreme, could  justified by a sufficiently weighty government interest coupled
with appropriste Rather, our is limited to the under consideration, in
which the techniques do not amount to torture considered Or in conibination. See
Techniques at Use at 9-19. Torture is categorically prohibited both by the

CAT, see art. 2(2) ("No circumstances whatsoever .. be invoked as &
justification of torture ™. and by, ilats 16 U5 0 66234023402

[he program, moreover, is designed to niinimize the risk of injury or any syffering thatls

unintented-or oS AT ELVIREE THE Plrpose of the program. For example, in dietary

manipulation, the ~ = caloric intake is set levels used in commercial weight-
loss programs, thereby avoiding the possibility of significant In nudity and water ‘
dousing, interrogators set ‘temperatures high enough to guard against hypothermia.
The walling technique and aC-collar (or device) 0 hglp avoid

NQFORN
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whiplash. See at 8. With respect deprivation, constant monitoring protects
against the possibility  detainees might injure themselves by hanging from their wrists, suffer
from acute edema, or even experience non-transient hallucinations. See Technigties at 1]-13.
With  waterboard, interrogators use potable saline rather than plain water so that detainees
will not suffer from hyponatremia and to minimize the risk of pneumonia. See 7d. at 13-14. The
board is also designed to allow inferrogators to place the detainee in a head-up position so that
water may beclearéd very quickly, and medical personnel and equipment are on hand should any
unlikely problems actually develop. See id 14. All enhanced techniques aré conducted only as

authorized and to medical guidelines and supervision.”’

Asis clear from descriptions and the discussion above, the CIA uses enhanced
technigues only as necessary to obtain information that it reasonably views as vital to protecting
the United from further terrorist attacks. The techniques are used only in
the interropation of those are reasonably believed to be closely associated with al Qaeda and
senior enough to actionable intelligence conceming terrorist threats. Even then, the
technigues only to the extent reasonably believed to be necessary to obtain otherwise

unavailable intelligence. In addition, the techniques are designed t0 avoid inflicting severe paia
or suffering, and no technique will beused if there is reason to believe it will cause significant
harm. Indeed, the techniques have been designed to minimize the  Ofinjury or any suffering

that does not Government's interest in obtaining actionable intelligence. The program
is clearly not intended "to injure in SOMe way unjustifiable by any government interest.” Lewis,
523 U.S. at 849, can it be said to reflect “deliberate indifference” to a substantial risk of

such unjustifiable injury.  ar8512

7 The CIA's CTC generally consults with the of General Counsel (which ia turn may congolt
wilh this Office) novel circurmstances. consultation further reduces any possibility that
CIA interrogators could be ftheir] power, it as an instrument Of oppression,”
Lewis, 523 11.5. at 840 omitied; alleration see glso Chavez, 5383U.8. a1 774
(opinion of Thomas,  so as 10render their conduct constitutionally armuay.

isnot ko say that the interrogation program has worked According to the 1G Repory, the
ClA, at could not distinguish detainees who had information but were sugcessfully resisting
interrogation from who did not actually have the information. at 83-85, ONat Jeast one
occasion, this ray have resulted in what might be desmed the unnecessary use of
erhanced 1y

zaiian team pd ™ r
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by any government ? or “deliberate indiffercnce” 10 the possibility of such-unjustifiable injury. Lewis, 523
e e ookl R BES._A5 Mg a2 the T4 ressonatle belleved that Zubaydah continved to withhold sufficiently important

information, use of the waterboard was supported by the Goy ent's i i1 proteciing fhe Nalion from

s&bsg:qucnt terrorist attacks. The of a reasonable, good faith belief is not negated because the factual

predicates for that belief are determined @ be false, in the Zubaydah example, CIA

Headquarters dispatched officials (o observe the last waterbogrd These officials reported that enhanced

techniques were no needed. See |G Repory at 85. Thus, the did not simply rely ON what appeared to be

credible intelligence but rather ceased enhanced techniques despite this-dnlclligence.
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We next address considered in light of “an understanding of traditional
executive behavior, Of contemporary practice, and Of the standards of blame generally applied to
them,”  of the enhanced interrogation techniques constitutes government behavior that “is so
egregious, 5o outrageous, may fairly besaid to shock the contemporary conscience.” fai_ at
847 n.8. have not evidence of traditional executive behavior or contemporary practice
either condemning or condoning an interrogation program carefully | muted to further a vital
government and designed 10 avoid unnecessary or serious harm.” However, in many
contexts, there is a strong tradition against the use of coercive interrogation techniques. '
Accordingly, this analysis poses amore difficult question. examine the
traditions surrounding criminal investigations within the United States, the military’s
tradition of not employing techniques in intelligence interrogations, and the fact that the
United States regularly condemns conduct undertaken by other countries that bears at least some
resemblance to the techniques a :

These traditions provide significant evidence that  use of enhanced interrogation

techniques might the contemporary conscience’  at some contexts. 1d. As we
have explained, the due process inquiry depends critically on setting and circumstance,
see, e.g, id at 847, 850, and each of these contexts differs in important ways from the onewe
consider here consideration of the underpinnings standards Of conduct expected
in these other moreover, demonstrates that standards are not controlling here.
Further, as.explained below,  enhanced techniques are all adapted from techniques used by the
United States on albeit under significantly different conditions, At a minimum,
this confirms use of thess techniques cannot be condderedto  categorically
impermissibie' is, in some circumstances, USe of these techniques is consistent with

“traditional executive behavior” and “contemporary practice.” /d at 847 n.8. AS explained
below, we believe are present here.

Domestic Use of interrogation pracnccs tike those We consider

here in ordinary criminal investigations might well “shock the conscience.” In-Rochin V.

mterropation pra ctice appenrs (¢ have vanied over The 10 Report explaing thatthe CLA “has

had Intermitlent in the interrogation of individuals whose interests are oppased to thoss of the United
States.” JG Report at 9, 19805, for example, the CIA initisted  HumanResource E‘cpfenanon
('HRE") training program, trein foreign Haison servic Id, The ClA

suse of allegations of hum r_ica. e id;at 10.
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California, Supreme Court reversed a criminal conviction where the
prosecution against the defendant that had besu obtained by the forcible

pumping Of the defendant’s stomach. The Court concloded that the cendfmt at issw:ze. “s,hoeks the
conscience” and was “too close tO the-rack and the screw.” Id, at 172, Likewise, in Williams v.
Urited States,  U.5. 97 {1951}, the Court considered a conviction under g statute that

criminalized an individual Of 4 constitutional right under color of law, The defendant
suspected of committing a particular crime. He then

over a period took four men to a paint shack . . and usec% brutal

methods to obtain aconfession from each of themn  Arubber hose, o p1§toi, a

blunt a cord and other implement were in the project. ...

was beaten, threatened, and unmiercifully several bours until he

Jd. at 8-99. The charactenized this as “the classic use of force to make a man tetify
against himself)” would render the confessions inadmissible. /& at 101. The Court
concluded:

But where police tzke matters in their own hands, seize victims, beat and pound
them until they confess, there cannot be the stightest doubt thet the police have
deprived the vicvim of a dght under the Copstitution. 1t is the right of the acoused
to be tried by a legzliy constituted court, not by a kangaroo court,

Id. & 10t

More in v. Martinez, 538 760 the police had questioned the
plaintiff, & gunshot wound victim who was in severe pain and believed he was dying. At issue
was whether a section could be maintained  the the police despits
the fact that no had ever brought against the Court rgjected the
plaintiff's Setf-Incrimination Clavse claim, seeid. at {opinion of
Thomas, concurring in judgment), but remanded for cansideration of
whether the the plaintiff's substaniive due process rights, see id, at 779-80.
Some of the ‘ the view that the Constitution categorically prohibits such
coercive interrogations, See  at 783, 788 (Stevens,  concurring in part-and dissenting in part}
(describing the interrogation at issue as “torturous” and asserting that interrogation “is a
classic example oraconstitutional right implicit in  concept of ordered tiberty™)
{(internal quotation at 796 (Kennedy, 1., congurring in and dissenting in
part) (“The Coastitution not countenance the official imposition of severs pain or pressure
for purposes of inte P trae whatherthe
wnerimd arder guarantees of the Due Process Clause, of both.”).

The (3 atn: i5 cansiderably less invasive or extreme much of the conduct a
1ssue in these the government interest at issue ta each of these cases was the
general iaterest (and, in doubtful), That
government interest is strikingly different from what is a stake here: the national security—in
particular, the protection of the United and its attacks that may result in
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massive civilian casualties. Specific ¢onstitutional constraints, such as the Fifth Amendment’s

Self-Incrimination which provides that “[nJo person . . . shall be compelled in any
criminal to be a witness against himself)” (ernphasis apply when the government
acts to forther itS general interest in taw enforcement and reflect explicit fundamental limitations
on how may further that interest. Indeed, most-of the Court’$ police
interrogation cases to be rooted in the policies behind the Self-Incrimination Clause and
concern for the fairness  integrity of the trial process. In Rochin, for example, the Court was
concerned use obtained by coercion to bring sbout a criminal conviction.
Se¢; e.g., 32 US. a 173 progess of faw, as a historic and generative principle, precludes
defining, and thereby these standards of conduct more precisely than to. say that

convictions cannigt  brought about by methods that offend ‘a sense of justice.”) (citation
amitted); id. (refusing to hold that “in order to convict aman  police cantiot extract by force

what is in his but can extract what is in his stomach™). See also Jacksom v. Denno, 378
U.S. 368, 377 (1964} (charactesizing the interest at stake in police interrogation cases as the
“right to be free based upon a coerced confession”),; v. Oklahoma, 322
U.S. 596, 60S that “{a] coerced confession is offensive to basic standards of
justice, not because has a fegal grievance against the police, but because declarations
procured  torture are not premises from which z civilized forum will infer guilt”). Even
Chavez, which might the Court's receptiveness to a substantive due process claim based

on coercive police interrogation practices irrespective of whether the evidence obtained was ever
used against the individual interrogated, involved an interrogation implicating ordinary law
enforcement rntarmere

Courts have long the government’s ordinary law enforcement
from other government such as national security. The Foreign Intelligence Surveillance
Court of Review recently explained that, with respect to the Fourth Amendment, “the [Supreme]

, Court distinguishe(s] rime control programs and those that have another particular
purpose, such as against special hazards Of protection of our borders.”
re Sealed Case, 310 4 7, (For. InteL Ct. Rev. {discussing the Court's
“special needs” cases and distinguishing “FISA's general programmatic purposg’ of
“protest{ing] the nation and espionage threats by foreign powers” from
general crime controt). “special needs” doctring, Court has approved of
warantless and even searches that serve “special beyond the normd. peed for
law enforcement.’ Dist. 477 v, deton, 5 646, (1995) (quotation
marks and citation omitted). although the Court has explained that it “cannot sanction
[automobile] justified only by the” “general interest in cantrol,” Indianapolis v.
%zand, 531 44 (2000) {(quotation marks and citation omitted), it suggested that it
might approve set | to thwart an imminent N o, 1d See a0

_ _IV%?{‘{O? &?m ﬁgg {;gmgs B.C omey,. Depmy Augiaey. Gepersl-from-Nesld-frentisor; Peputy”
Assisfant Attorney General, Office of Legal Counsel, Re: Whether OFAC May Without

Obtaining g Judicial Warran: Buter the. Cammercial Premisss.of-abiosiznated Entity-Fo-Seenre =

" Property That Bas Been  Pursuani 10 [EEPA (April 11, 2005). Notably, in the dus
process context,  Court  distinguished the Government's in detaining itlegal aliens
generally from its in detaining suspected terrorists. See Zadvydas, 533 .S, at 691.
Although the Court concluded that astatute permitting the indefinite detention of aliens subject
to a final arder of removal be removed to other countries would raise
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substantial constitutional it suggested that its reasoning might not apply to a statute

thaz “appilied] narrowly to 2 small segment of particulaly dangerous individuals, say, suspected
rrorisis” 1d. at 601 (quotation marks and citation omitted).

Accordingly, for these reasons, we do not believe that the tradition that emerges from the
police context provides controlling evidence of 2 relevant exscutive tradition
prohibiting use techniques in the quits different context of interrogations undertaken
oldly to prevent foreign terrorist attacks sgainst the United States and its interests.

United States Military Doctrine. Army Fidd Mammal 34-52 sets forth the military’s basic
approach to intelligence interrogations. Tt lists a variety of interrogation techniques that

generally involve only and emotional tactics. In the “emotional fove approach,” for
example, the exploit the love a detainee feels for his fellow soldiers, and use
this to motivate Id 3t 3-15. Inthe*fear-up (harsh) approach,” “the

interrogator behaves in an averpowering manner with a loud and threatening voice {and] may
even feel the need to throw objects across the room to heighten the [detainee’s] implanted
feelings of fear.” Id at 3-16  The Field Mmmal counsels that “[g]reat care must be taken when
{using this technigue] so any actions would not violate the prohibition on coercion snd threats

contained in  GPW, 17" Id Indeed, from the outset, the Field Manual explains that
the Geneva Conventions US policy expressly prohibit acts of violence O intimidation,

inciuding physical or mental torture, threats, insults, or exposure t0 inhumane treatment as s
means of or  to interrogation.” /d. at 1-8. As prohibited acts Of physical and mental torwre,
the Field Manual “{flood deprivation” and “[alonormal sleep deptivation” respectively. 1d,

The Field Manual evidence “of traditional executive behavior{ and] of
contemporary practice,” Lewis, 523 ULS, at 847 .8, but we do not it dispositive for severd
reasons. Most as the Field Manual makes clear, the approach it embedics IS designed
for traditional in particular, conflicts by the Geneva Conventions, See
FieldManual see id.at interrogations must comply
with the Geneva Uniform Code of Military Justice). TheUnited Stetes,

however, has long resisted efforts to extend the protections Of the Geneva Conventions to
terrorists other unlawful combatants, As President Rezgan stated when the United States

rejected | to the Geneva Conventions, the position of the United States iS that it “must
not, and recognition and protection {0 terrorist groups as @ price fOf progress in
humanitarian Ronald Reagan, Letter of Transmittal to the Senate of Protoco! IT
additional to of 12 August 1949, concluded at Geneva ON June 10, 1977
(Jan. 29, 1987). moreover, has expressly determined Geneva
Convention Relative to the Treatment of Prisoners of War (“GPW”) not apply to the

conflict with al.Qaeda... See Memerandum-fronethe Previdentrfe~Fupmz m ar

Qaeda and Taliban Detainees & 1(Feb. 7, 2002); see also Memorandum for Alberta R

- Sonzates, Counselio the Hiesidontand William FA bvires$: Generd Comst TRt nE 7T
Defense, from Jay S Bybee, Assistant Attormney General, Office Of Legal Counsel, R
Application of Treaties .to at Jaeda and T aliban Detainees at 9-10 (Jan. 22, 2002)

{explaining  GPW to non-state actors such as d Qaeda).
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We think that a policy premised on the of the Geneva Conventions and not
purporting to bind  CIA does not constitute controlling evidence of executive tradition and
contemporary practice With respect to untraditional armed conflict where those treaties do not
apply, where the enemy flagrantly violates the laws of war by seeretly attacking civilians, and
where the United States cannot identify the enemy or prevent its attacks absent accurate
intelligence.

State Bach year, in the State Department’s Country Reports on
Human Rights States condemns coercive interragation techniques and other
practices employed by other Certain of the techniques the United States has
condemned appear 10 bear some resemblance to some of the CIA interrogation techniques. In
their discussion for example, the reports list as “{p]sychological torture” conduct
that involves and sleep deprivation,” but give no specific information as to what these
techniques ofBgypt, the reports  as of torture”
“stripping and suspending victims from 2 ceiling or doorframe with feet
just touching the floor; victims [with various objects]; . . . and dousing victims with cold
water.” e.g, {describing the “chiffon” method, which involves “placing arag
drenched in water in smouth”}; Iran {counting sleep deprivation as either torture
or severe prisoner {discussing sleep deprivation and “having cold water thrown on”
detainees as either or “ill-treatment”). The State Department’s inclusion of nudity, water .
dousing, sleep food deprivation among the conduct it condemins is significant
and provides some of an executive foreign relations tradition condemning the use of

these techniques.”

To that the reports provide
evidence the “shocks the contemporary conseience.” Theteports
do not generally focus on or provide precise interrogation techniques.
Nor do the any detail the contexts in techniques are Ued. From
what we however, it appears that the techniques are often part
of a course that techniques and is undertaken in Ways that bear no
resemblance to the CIA program. Much of the condemned conduct goes far
beyond the techniques and would almost certainly constitute torture under United States
law, ;See, {discussing doorframe with feet just
touching finger
crushing electric shack);
Uzbekistan conduct, moreover, IS
often undertzken for unlike the CIA's. security forces

apparently use thexr obzmn confesszans to pumsh and to extort money.
¢ o exlract inf 40 Lanes 4o ceasehici-politica
y indication that techn EquS are

________ e L

a5 a matter of cﬁp Omav:v &E}c Unzted States may for various reasons in various

circumstances call another nation fo accoust for practices:that i some corduct in which the
United States might in some circumstances engage, covert] y ot relations with regard Q
foreign aof United States executive may bs Of ouly timited

relevance here
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used only as necessary to protect against grave terrorist threats or  any similarly vital
government interests (or indeed for eny legitinate govermnment interest). On the contrary, much
of the alleged abuses discussed in the reports appears to involve either the indiscriminate use of -

force, see, e.g. of critics see, e.g. Liberia, Rwanda
And is that these countries apply careful screening procedures,
medical monitoring, other safeguards required by the CIA interrogation program.
A relations fradition of condemning torture, the indiscriminate use
of force, against the government’s political opponents, or the use of forceto
obtain criminal cases says tittle sbout the propriety of the CIA’s
interrogation practices. CIA’s careful screening procedures are designed to ensure that
enhanced techniques are in the relatively few interrogations of terrorists who are believed to
possess vital, actionable that miglit avert an attack against the United States or its
interests. The CIA techuiques only to the extent reasonably believed necessary to
obtain the information great care t0 avoid inflicting severe or suffering oOr any
lasting or shott, the CIA program is designed to subject defainees to no
more duress than is justified Government’s interest in the United States from
further In these essential respects, it differs the conduct condemned in the

State Department reporis

SERE Training. 18 evidence that use Of these techniques is in some
circumstances consisient with executive tradition and practice. Each of the CIA’s enhanced
interrogation has gdapted from military the techiniques
lave on our own troops. See Techniques at 6, at 13-14. fnsome
instances, the form of the technique than doustng, as donein
SERE training, complete immersion may See Techniques
at 10, is done outside with air temperatures & lOW as
10°F, See contrast, the water that is never
below 41°F and is Further, ambient are never below
G4°F See are undeniably more extreme as applied in the CIA
inferrogation notably, the waterboard is used quite sparingly in SERE training—
at most two times on 3 for at most 40 seconds each time. Seeid. at 42, Although the
CIA program waterboard use only in narrow circumstances {to dats, the CIA has used
the waterboard detainees), where authorized, it may be used for two “sessians” per
day  up te two a session, water may beapplied Up to six times fOr ten seconds
or longer (but more 40 seconds), 2 24-hour period, a detaines may  subjected tO
up to twelve minutes application. See id. at 42, Additionatly,  wa & be
used on as many as during a 30-day approva period. See J etier at
o aa ST A

. _ interrogation ofKSM, see
lei, at 91.

In 83 we have oxplained before

Individuals nnderonine training are obviously in a very different situation

from detainees undergoing interrogation; SERE itis ofa
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training a real-life inferrogation regime, they presumably know it
will last only a and they presumably have assurances that they will not
significantly harmea by training,

Technigues at  On the other hand, theinferrogation program we consider here furthers the
paramount interest of the United States in the security of the Nation more imnied iately and
directly than SERE training, which seeks to reduce the possibility that United States military

personnel might information that could harm the national security in the event they are

captured. of the due process guestion must pay cafeful attention tothese

differences. feast one conclusion from the existence of SERE training. Use
of the techniques interrogation program-(or at least the similar techniques

from which these have beén adapted) cannot be considered to be caregorically inconsistent with

“traditional executive behavior” and “contemporary pra stice” regardless of context™ Itfollows
that use Ofthese techniques ot shock the conscience in at leadt some circumstances. We
believe exist here, wherethe techniques are used against unlawful
combatants who deliberately and secretly attack civilians in &n untraditional armed conflict in
which is difficult or impossible to collect by other means and is essential to the
protection of the States and its interests, where  techniques are used only when
necessary and only of key terrorist leaders reasonably thought to have
actionuble and where every effort is made to minimize unnecessary suffering and to
avoid inflicting or fasting harm

Accordingly, we conclude that, in of “an understanding of traditional executive
behavior, of contemporary prectice, and of  standerds of blame generally applied to them,” the
use enhanced Interrogation techniques in the CIA interrogation program as We understand
it, does not constitute government behavior that “is so egregious, 0 ousrageous, that it may fairly
be said to the contemporary conscience.” Lewrs, 523 U.S. a 847 n 8,

For the reasons sizted, we conclude that the CIA interrogation techniques, with their
careful screening procedures and medical monitoring, do not conscience.” Given the
relative pauchiy of Suprems Coust precedent applying this test at all,  alone in anything
resembling this setting, 25 well as the context-specific, fact-dependent, and somewhat subjective
nature of the inguiry, however, predict with court would agree with
our coriclusion. We bﬁhme however, that the question whether the CIA's enhanced

Interrogation technigues v folate the substantive standard of United: States obligations under
Anticle 16 i nniikely (o he %ubject to judicial inquiry.

Asticie 16 Imposes no obligations on the Unl ed S ates that
ralion.program.indew of the Japeusgs of Aricle 16 fselfand

%s fhb' ussed b
———r— -wa.wnimpl E\n’lte« 4 h-@-(-,rz.i.—-d-w [fdavs)

1N aws, the fact that individuals voluntarily undergo the techniques in SERE training is probative.

See Breithaupt v, us. 43637 {1957) {noling that people repularly voluntarily allow their blood to
be drawnand that tnvolontary blood testing does not “shock. the conscience”).
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independently,  Senate’s reservation. BUt even if this were less clear (indeed, even if it were
false), Article 16 itself has no domestic legal effect because the attached & non-self-
execution to its resolution of ratification, See Cong. Rec. 36,198 (1990) (“the United
States declares provisions of Articles 1 through 16 of the Convention dre not self-
executing”). Itis that non-self-executing treaty provisions “can only be enforced

pursuant to legislation t0 carry them into effect.” Whitney v. Robertson, 124U.8. 190, 194
(1888); see also Foster v. Neifson, 27 U.S. (2 Pet.) 253, 314 (1829) (“A treaty isin its nature a
contract befween tWO nations, not afegislative act. 1t does not generally effect, of itself, the

object to ... but is carried into execution by the sovereign power of the
respective parties to the instrument ). One implication of the fact that Article 16 is non-self-
executing is that, to Article 16, “the courts have nothing to do and can give no
redress.” Head Money I 580, 598 (1884). As one court recently explained in the
context  the CAT that are not not create judicially-
enforceable rights they are given effect by implementing legislation” Augusie v.
Ridge, 395 132 1.7 (3d Cir. 2005) (citations omitted) Because (with pechaps one
narrow 16 has not been legisiatively implemented, the interpretation of its
substantive to be subject 10 judicial inquiry.*®

*

Based on we understand that the program is not
conducted in the United States or under' {United " and that it isnot
authorized for use against United we conclude thet the program
does not implicate 16. We also conclude that  CIA interrogation program, subject to
its careful and medical monitoring, would not violate the substantive standards

3 Asnoted Section 1031 of Public Law 109-13 provides that “[nlone of the funds appropriated or
otherwise made available Act shall be obligated or expended 10 subject any person in the custody or under
the physical conirol of the to.  cruel, inhwman, or treatment or punishment that is
gmhibizad by the or treatics Of the United States. To extent this appropristions rider
implements Asticle 16, it creates a narrow domestic law obligation not to expend funds appropriated under Public
Law 109-13 for conduct Article I6. Thisappropriationt rider, however, is unlikely to result in judicial
interpretation of Adicle 167s standards since it does NOt crente a privale right of action. See, eg.,
Alexander v. Sandoval, 286 (2001) (“Like substantive federal law itself, private rights of action to
enforee federsl law must Congress."); Resident Council of Allen. Parkowvay Vill v. Dep” gof Hous. &
Ur,&zﬁm . 980F.2d1043, Cir. 1893) (oourts been reluctant to infor congressional intent to create
private rights inder appropristions megsares™) (citing v, Slérra 451 118, 287 (1981},

vhligatice

o 0 S —

* Althoush the interpretation of Article 16 i urdikely to be subject inquiry, it is conceivable
that a court might attempt to address substantive questions under the Fifth Aniendment if, for example, the United
States criminal of ahigh value detainee ill an Aricle I court in the United States using
evidence that had been obtained from the detaines through the use Of enhanced interrogation techniques.
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appiicable to the United States under Article 16 even if those standards extended to the CIA
interrogation program  Given the paucity of relevant precedent and the subjective nature of the
znqwzv however, we cannot predict with confidence whether a court would agree with this
conclusion, though, for the reasons explained, the question isunlikely  be subject to judicial
Iﬂq il E‘}

Please let us know if we triay be of further assistance.

AQ\QL‘ L\‘D

Steven G. Bradbury
Principal Deputy Assistant Attorney General

NOFORN



