FROM SITE 15 DOy (FREYJUL 23 2007 i5:C26/S7T. 15:08/NO. 616C<29776 » 3

U.S Dguartimant of Justice
Office of Legal Counsel

usboJ Seal

Office of thePrincipel Deputy Assistant Attorney General KiadimptrmnDI0. 205480

Bty 20, 2007

MEMORANDUM FOR JOHN A\ I
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Re: wwfkhmmmmmmmmmmmmmt cle3
of the GemeedConveraniians Odaticlacke ot Bial/Bel pebld I EhéCha in the
Ehtem&gafm@ﬂﬁggl%hﬂ@@dedae@mmees

You have aked wiether the Ceniral IﬁtdhgameAgﬂmy may lawfully employ six
“enhanced interrogstion techniques’ in the interrogation of high value detainees who are
members of dl Qaeda and associalied groups. Addressing this question requires us to determine
whether the proposed techniques are consistent with (1) theWéa GlimasAxal, acanaadid) m!a
Militery Conuissions Act of 2006; (2) the Delsinee Trestanent Act of 2005; and (3) tine i
requirements of Common Article 3 of theGensuaComnenions ‘

Asthe President amnouinced an Septeniber 6,2006, the CIA has operated a distention a@i
interrogation program since the months sfter the attacksef Supniantiser 111] 2001, TieCIA Haas |
detained in this program several dozen high vdwmmaswmwemwmﬁmﬁﬁm
information that could assist in. preventing futbre e Atiadks indudhng ty leating todhe |
cpture of other senior &l Qeeda operstives. In interrogeting s sansll number of theseterrorists; | i
the CIA gpplied whet the President dieseribed a5an-dienaive st of jrecetiwes’—end wikal fie
Executive Branch internelly hes referred io as“enhenced inierrogation techaigues” These
techniques were developed by professionals in the CLA, were approved by the Director of the
CIA, and were employed under strict conditions, including carefull supervision and mankoring,
in a manner that was determined to be safe, effective, end lawful. The President hes ststed fingt
the use of such techniques has saved Anerican livesby reveding information sbaui planned |
terrorist plois They heve been recominended for approval by tbe Principeals Conniitiee of the

~ National Security Council and briefed to the full ﬂmmmpd the congressionsl intilligence
comfiitiees
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Prior to the Presidiant’s announcement on September 6,2006, fourteen detainees in CIA
custody were movedffromihe secret location or locatiams witeetigy taal it alid] st iwamee
transkeried to the custody of the Department of Defense at the U.S. Naval Base st Guentenemo
Bay, Cubs; 110 detsinees then remained mmmmmmm Nlnm llrwmm; e

and it proposes to have six interrogation techmques waldalefor m sap;xqmaa TheCIA
has determined that these six techniques are the minimum necsssary to maEnizin an dffestive
program designed to obtain critical intelligence.

The past éightecn mornths have witineeasd significant changesinn dinclggd fironmewelk
applicable to the armed conflict with d Qaatia. TheDetaimesTieaneant At DA™, winichdise
President signed on Deceniber 30, 2005, barsthncimppadticnof “trcaned, wnissid], [kof] i
Inbuimane treatment or punishment prohibited by theFifth, Eigintly, and Fourtesntin Atmmmmtq
to the United States Constitution™ on anyone in tieaustodly of the Uitied Steies Govenmmset,
regardless of location or nationality. ThePresident Inzdi required United States personnel to
follow that standard throughout the world asanmﬁ&r?ﬁpﬂi@ymrmmﬂmdnmntuﬁtﬁee
DTA: the DTA requires compliance as a nstter of law/

On Jine 29, 2006, theﬁmmm:mdmmmmwmm d2435 6t.Q74949
(2006), holding that the military commissions established by thePresidiont totry wiiawfol enémy
combatants were not consistent with the law of war, which at thetinnewss ageneral requirement
of the Usiform Code of Miliiay Jusiice. Commbon Articke 3 afifir Ganeva Canvedilionswes a
part of the applicable law of wa¥, the Court staked, because the arved eonflict with d Qaeda
eonstituted @ "conflict Aot of an International eharacler.” The CouRS fuling veascontrary t@uiw;
Presigent’s prier determination that Commen Article 3 gees st pply io an aimeyl contiiet |
261655 natienal beundaries with 2A international terrorist erganiZation sueh asal Qaeda. See |
Memerandur of ithe President for the National Security Counéll, Re: HumoneTFsaniarbriil;
QaadpantiTalibon Doginiases a@é&eb 20024)2).

The Suipreme Court's decision éomemiﬂg the applicshility of Conmmon Antide3
introduced alegal standard that had not previously applied to this conflict and had only rarely
been interpreted in past conflicts. While directed at conduct that is egregious and universally
condemned, Common Article 3 contains several vaguie and li-defined terms that somme asuld
have interpreted in & moanner thet might subject United Sistesintelligence personnel to
unexpected, post hac standierdls for thelr conduct. The Wiar Crinnes At iageiified! dive
significance of any dissgreement over the neming of theseterinsby suddng aviclationof
Common Article 3 a federal crime.

L Reflecting thispoiiicy;, thissOfiizecortlidistiseeends % )
enhanced interrogation teclﬁquesdlsam herelnaompliedwithﬂieaﬁﬁmefu S obligmonsunda‘ Article 16
of the Canvention Against Torture and Other Inhiinian or Degrading Trestment, 1465 UINIT,S5. 836 CAT™). See
Memorandum for John A. Rizze), Saxier Depuly Ganersl Cawiisel, Cantial Inelligence Ageney, fran Fieen . |
Bradbury, Principal Deputy Assisterit Atiorney Genersl, Office of Legtl Couinal, Re: A}mﬂw&b&mﬂ/h)m&#

Ohligitonslorddeviitile ¢ 4 6futih Céinensok agbpsi Terkpetty Ciarkin TetAnlgubikpahabl/\dyeBer sed in the

IntesrogationapitiighvinleespRasrpbisisk ecgaly|3p IBSHD).
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The President worked with Congyessin tiewakeof thelianddarddaivotopmuiddetieer
legal sandiards for U.S. personnel dietaining and interrogating terrorists in the armed conflict
with & Qaeds, an objective that was achieved in the enectment of the Military Commissions Adtt
of 2006 (“MCA"). Of most relevance here, theMCA anmeantisti e Wear GrimessAa, BT
§ 2441, o spexcify wime disarete offenses that would constitute grave bresches of Common
Article3. SeeMCA §d). HEMWWMWMHMMM
the protiisition on cruel, ihunian, and degrading treaiment in theDTA resches conduct, outside
of the greve bresches detsiled in the Wiar Ciivmss Akt Yaareet ity Clomneon Axtioite®. S8egidl
§6(). TheMCA lieft responsibility for imierpreting the:meniing and spplication of Conamon
Avticle s, except for the grave breaches defined in the amended Wer CrimesAct, tothe |
President. Tothisend, theMCA disdered the GanevaConventions judicially unenforcesble, see,
id §5(2), and expressly provided that the Presidient ey issue @ interpretation of the Gemeva
Conventions by executive order that is“suthoritative . . . as annetter of United States law. inthe
some manner 26 other adininistrative regulations™ Jd § &(g).

This nenorandum spplies these new legal developmentsto the six mlmogmon
techniquesthat the CIA proposesto uee wiidh gl wetecsi Qaetioditiiine
brief history of the CIA deetention program as well ma«hlmnmmof mmmsm
safeguards, andl the six enhanced techniques now propoesad fior wsety teClA. Fat 1] aittiesses
thenewly amended War Crimes Act and conciudes that roneof itsmine speeific eriminel

? This memorandum addrresses the congptisnce of the six proposed uﬂumgmwmmmmm
stastutes and one treaty provision at issue. We previcdy fiave cnvedniafithn finsseterii .
federal profibition on torture, codified at 1ISULSC. @mm Wﬂmﬁmmﬂwmﬂr

Deputy General C@kﬁ@l Geﬁtrﬂ Inielligence TrowSlevan G. Bradbury, Principsl Deputy Assistant
General, Offi k’@ Laatinon14 8\ & 67 3845404 340/CIPin TRl aamuasthat

Avernsy
My%%&dmﬂpﬁnﬁ %,qmg %;%@B iggﬂﬁ@p@cﬁwmm Ri"yiQBe); Ste
s Mannnsn{or Fobk Ehidetl, m&s
Bradbury, ﬂm&pﬁﬁwm Hamg;p%gﬁ ftiee oF legah Counsal, 7Ae: %pph

usc wmmmm%um@mmwmwmwmgf wgwa@m'acgaeda
DetainesNthgy 10) 205 )( Camaneaet kse) mmxmm mmqammmldunot

Bradbury, Adting Assistant Atiorey { ,R;
mwmwmmmm&mﬂﬂ@&%aﬁmﬁ mgﬁmg MM%M%RI zz0,
Acting Genersl Couinsel, Cantral trislligense Ageney, from Sieven 6 1, Ading Assstant Ganadl,
Office &Lesd Couiiss], R@W&ﬂt@mp&ﬁmpﬂmﬁé&mﬁ%meﬂﬁm @@“tles

Together with cur prior epinions; the guetionswedisassin thisaamarendum fully sddressthe
potentially relevant sources of United States law that erepplicsble to thelawfulness of the CIA detention and
interrogation program. Weeundierstand thet theClia\pgiusssindision thepRansdl sitiesaitadicnies d
the United Stetes and cutside the Maritirie anel Territorial i sdistion sfmeUﬂm ﬁﬂ@(“mﬁ) &
defined in 1SU.SC. §7, 2nel ther &ﬁﬂwﬁmmd@ﬂﬁﬁr@m iGhie. in

thet the CIA will net dlétain in this program ahy peFseR fgﬁ ¥ Sl Arige @56}9
gvﬁ;gy&m fgggft@ ﬂi@ﬁ@t&@ﬁeﬂ GPPH@B%GI’WE ,8 U T 33&6 (Aug 12 11945) (‘@EW") Tg:?
Wﬂ,éu.ﬁ ?516 115.21 §@V ﬁi’éﬁ?&@ﬁi@ 8\‘1&199?8% @@H@@@QW@H&QH?
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offenses prohibits the six techmiqyesses prapoest|to lreampioy e by treClid,. InPaxtil we I
consider the DTA andl concludie that the six techwigues sspropossd 1o beempieyedi woxld smify
its requirements. The War Grimes Act end| the DTA cover asulistantial mezsire of the conduet

prohibited by Conmnon Article 3; with the ssisrced ow comdssionsimPatsl adilll, |
Pert IV explains thst the proper interpretation of Common Article 3 dioesmott prokilit the Umited]
Sisiesframenploying the CIA"s proposed interrogation techniques.

To nmake that digsnmimation conclusive undier United Sates law, the Presidient may
exexrcisehis authority under the Constitution and the Military Commissions Act to issue an
exexutive order adiopting this interpretation of Common Article 3, We understand that the
President intends to exercise this authority. We hevereviewed hisproposed executive order:
Theexeautive order is wiwlly comsistent with theimterpretation of Cormrron Articie 3 provided
herein, and the six proposed interrogation technigues comply with each of the executive order’ s

terms:

A.

The CIA ow proposes to operate alimlted detention snd interrogation pm%afa a-L
to theauthority granted by the President TheTIA does nol

intend for this program to invelve long-tern detention, oF to serve & pFpose sinilar to that efthe
U.S. Navel Base st Gusnignamo Bay, Cuba, which is in part to detalin dangerolis eney !
comiustants, who continue to pose & threat o the United S¥sies; wirtil the end of the arted i
conflict with &l Qeeda or until cther setisfactory arrangernents can be mede. Tetbeeamwy, fhe
CIA currently intends for persons introduced into theprogram ie begidsined sxly $916ng 25
fecessary 6 obléln ithevital intellipenee they mey possess: Onee that endl isaccommplished,
CIA intends to transfer thedaaﬂeeteth@@a%g of ether entities; ineluding in Some cases the
United Siales Department of Defnse” ’

3 Thisformula hasbesn feliowed with regerd to areparsankdel in ClA ausotly SheethePiasdant's
September 6,2006 rentarks during which he announced that the program wes empty &l thet tinne. The CIA o6k




. far dneusedf standlerd questioning. Third), the ardsanced techmigues ey be wsed with &
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interrogation techniques unlessthe CIA lmmﬁiathmddﬁtmaﬂdﬁ@mnwmm fﬁrsﬁ
nust concudie that the detaineeis a memiser or agent of al Qeeda or its affiliakes and isli
possess aritical intelligence of high vatue to the Uliiiad Statesin the Glolel Wer om Teror, a5 [
further described below. Second, theDirector of the CIA nmust determine that enhenced ,
interrogation methodis are needied to obtzin thisaugizl rformetion bxmse thedriziveeis i
withholding or mamipulating intelligence or the threst of immiment attack leaves insufficient time

detainess wino meet thnett stantiond], however, theClA doesnot proposedtitoik
kelytoi

paticular dietainee only if, in the professional judgment of qualiifiesil medical personnel, tihere are
no significant medical or psychological contraindications for their use with that detainee.

I

 Thejrogram islintited to perasnswiwmcHedDiettorafieClA distenninestotiesa
mentber of or apart of or supporting & Qaadls the Taliban, or associated terrorist orgmizationsl
and likely to possess infortnation that could prevent terrorig attacks agiinst tine United Siatesor
its inerests or that couild helplouteﬂiemﬁi@r leadership of &l Qaeda who are conducting its
campeign of terror against the United States,* Over the history of its detention and interrogaiiion
program, frowrMarch 2002 witil tocky, theClA HasHad osstat)y offarboktl o8 idesinesdiniide
program. Of those 98 detainees, the CIA haseuily wiwdl exthanast] dedaniqpeswitth atotd of 30).
TheClA hastsisluisdhet i heliemasimany, if msi 4|, of those 30 detainees had received tralning
in theresistance of interrogation methods andl thal £ Qeaticanivdy sedsifameaion regadiig
U.S interrogetion methods in order 10 enlghce il training.

2

TheCIA has informed us thai, evean witthragad to deidness wino arehdieve {0 passess
high velueinformstion, enhaaced technigues would ot beused ulesswormd debriefing |
methods heve been ineffective or wilesstheimmtasef disek isheieves ket i |
allow sufficiext time for the use ef oiher metheels Even under the latier circumsianes, the |
detsineewill besiforded the epporuiity 16 answer guestions before the use of aty enhanced
techniques 1n either case, the on-scene interropation tear must d&efmmetha the detainge is
withhiolding or menipulating information. Theimerregation iear then gevelops awiten
interrogation plan. Aw interrogation plan that weuld invelve the use 6f @Hm teshhiglies

CIA officials questioned hi

custody of “abd al-Hadi al Iragi i
2007, the C1A placed zi-Hadl in the custody Depastment
“ TheCIA informs usthat it currently views pessession of information regarding the location ﬁOmbLn

I

Laden or Ayman al-Zawahir aswarranting spplication of enhaneed technlques, if other eonditions are met

roesecee o
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muist be personally reviewed snd spproved by the Director of the Central Intelligence Agency.
Each approval would iast for no more them 30 dlgyss.

3

The third significant precondition for use of any of theerfnancad techwiquesisacaeful
evalugtion efthe detainee by medical and psyehological professionals firom the CIA’s Office of
Medical Serviees ("OMS"). The purpese of these evatudionsisto emaretediginetssHey i
all times andl to proteet hinnfr sical oF snatal R, OMSessing decmatireiedin
the work of the inerogaiion itselif and are presest solely to ensure the heslth and the sefety of
thedetainee The intake evaluation inelugles” athereugh initial metical asansamenn!... wWith & |
compléets, decumented histery and 2 physical [examination] aderessing in depth any chronie 6F
previeus medical provlems” @Mﬁ@wmmmmﬂamm@w@@ma to

" DetaineeRentittbonhrteogagaiomadil Detient 019 8¢ RN DI0OM ISR NS ). In
addition, OMS personnel nonitor the detsinae’s condition throughout the spplication of
enhsnced techniques, and the interrogation tean would] stepttiea wssof raatibnior teedimimessor
hait the interrogation altogether if the detainec’s medical or psychological condition were to
Indicate that the detsinee nuight suffer significant physical or mental harm. See Saction22340
Opiniand $6. Erary QLA «fficer mrmﬁatmmﬁmmumhdiugmmnﬂﬂmﬁ
authority and responsibility to stop atechnique if such harm is observed.

B.

The proposed interrogation techniques are only one part of am integrated dietention and
interrogation program operated by the CIA. The foundation of the program isthe CIA's
knowledge of the beliefs and psychological tralis of 8l Qeedamenibers Specifically, menibers
of al Qeeda expect that they will be subject t6 1o msrethan vt q‘wﬂmmg i the hangisof
theUmtedmmtmﬁafetfaﬂed petiently to wiit ouk U.S. interrogators _
€an withstand U.S. mmﬁaﬂea technigues. At the semetinng a Qe
they are merally permitied 6 reveal infarmation onee they hisve resched acean hm{ ef

discomfort. The program is designed 1o disiodge the sdanes's expectali
be treated in U.S. .18 ef@%t@ am&'ﬁ?ﬁwﬂm efedsthiat ﬁ@ﬁ&&twmm ﬂfﬁii&

establish @ relationship WQH the part of the etainee. Accordingly NS
meadea aéea 1§ pg/@h@l@@l@d; it is net mteﬂ% 10 edraet iRfermation mfeug’h the 1%9%&95
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The CIA has designed the techniquestotiaesafic. Impoortantly, mwmwmtmmmﬂe@
proposed interfogation techniquesifomnwhsiecloth. Insiend), the CIA adepted esch of the
techniguesfkoimnthose used in the Uniitatl SiatssmiitisayyisStumiined] Ensaion Festtiaes aatl }
Eseape(“ SERE") treining). mmmxmmwwﬂn&rmm |
interrogation technigues they might experiencein eneny custody nd to train thesetroopsto |
.Fesist sueh technigues. The SERE program jrovidied emyiricsl evidience thet thetecimiquesas
used in'the SERE program were safe. Asareaiti«f saijeniing Hustietissf thouseandis of millicer
personnel to variations of ihe six iechnigues & issuie here over clecadles; thesmiilitary hesalong
experience wiih the meaical 2nd psycholopical effects of such techniques. TheClA reviewed
the military’s extensive reperis concerning SERE irsifing. Recoghizifg thel adietdwecin QA
eustedy will be in avg iFferent situationfsemU.S. militery personnel who expaiences SERE
fraining, the C1A es5 found it imperiant thet ne agnificant or lasting mesicsl or
psychological harm had resultedffionnthe usedf thesetechniques om U.S. millitery personnel over
many yearsin SERE training.

All oftihe techniques we discuss below would be applied anly by CIA persomnel wlnma?z
highly trained ip carrying out the techniques within the limits set by theClA antl dissaitiat)im
this memorandum, This traiing is crueia—the proposed techsiques are not for wide «; :
gpplication, or for use by youing and unirsined personnel wiho niighit bemeﬁkdymmmoﬁ
sbuse them. The sverage age of a CIA imierrogstor authorized to apply these techmiquesis4s,
end msny pmadvsmed degrrees in psycticlogy. Every interrogator who wisuld apply these;
enhanced techniques istrained and certified in & course that less approxinnately four weds;
which includes maadsiory knowledge of the detailed interrogation guidelines that the CIA has |
developed for thispregram. This courseenisilsfor esch interrogeior maretian 250 keursef l
trainlng in the techpigues and their limits A e Witk undler thedliea supanison 6f
experienced personnel before he is pertmitied principally to direct an interrogation. Each i
interrogator has been psychologically screened to miinifirize therisiathat animtensgaior muight ;
misuse any technique. We undierstand/fraimnyou tinat fiesepioostires anakedint il f
interrogators understand the design end purpose of the interrogation techmqtm and that they i
will apply the techniques in accordance with their autiarized and| imiendietl ise™

, TheClA proposssto usetwo caggpicsdf anlanced! inierrogation
conditioning techniques and correctivetechniques The ClA haséiderniined tingt the six
techniques we describe below are the niinimum necessary to msinialn an effective prograrm for
?btéag?g thetypeof ariticsl ﬁtﬁdlimﬁm@h@h%&@h‘ﬂﬁwmm@ﬂ@g‘m i
odi

# In describing and evaluating the proposed techniques in thisMemarandum, weaeassisiattiy he
experience that CIA interrogators and medical persommel foave gained through the st adbwinistration of extusnced!
interrogation techniques prior to the enactment of the DTA. At that time, those techinigues wisredissignes! iy €A
personnel to besafe, and this Office found them totelauful wistler thedran-asplicsiielagd regimesdi <, batboeahac
enactment of the DTA znd the MCA and the SiyearscGianisdelsicl st i Hanafbannye Ss6sunendin mymba{/
informed us that the C1A"s subseaquieint Wmmmmﬁgdiewmwm fibit julghaent.

<
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. Kis basie human meads andl to bring thedeizines to the point wharehe fimdisit permissible,
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oo secrET | 05or
1. Conditioning texkmigues

You haveinformed usthat the proposed conditioning techniques sre integral to the:
pregrant's foundational objective—to convince the detzinee that he does not have control ever

consistent with his beliefs and values, todisclosethe information heis protecting. You heve alsp
teld us that this spproach is grounded i dwlddge of 2l Qeedatraining, which
guthorizes the disclosure of information at such apoint. The specific conditioning techniquesar
issue here are dietary manipulation and extended sleep dieprivation.

Dietarry manipulation would invelve substituting abland, commercial liquid meal for a
detgines's normal diet, As 8 guideline, the CIA would use aformula for calorie intake that
depends on & detainee’s body weight and expected level of activity. This formula would ensure!
that calorie intake will slwsys best least 1,000 kcal/day, and that it usually would be
significantlly higher.* By comparison, commercial weight-loss programs used within the United
Staies commonly limit fntske to 1,000 kesl/day regardiess of body weight. CIA medical affficer
ensure that the detalnee is provided and sccepis adequate fluid and nutrition, and fireguent
monitoring by medical personnel tekes plece while any detainee is undergoing dietary i
masnipulation. Detainees would be monitored at all times to ensure that they do not lose more: |
than ten percent of their starting body weigit, and if such weight loss were to occur, application;
of the technique would be discontinued. The CIA aiso would ensure that detainees, at a
minimum, drink 35 miXdgtiey of fluids, but a detainee undergoing dietary manipulation may
drink as much water ashe reasonably pleases.

Extended sleep deprivation would inmwalelkeagrimg) tine distines: amatie continuously flor
up to 96 hours, Although the application of this technique may be reinitiated after the detainee is
allowed sn opportunity for &t lesst eight uninterrupted hours of sleep, CIA guidelines provide |
that a detainee wouild not be subjected to more than 180 hours of total sleep deprivation during |
one 30-day period.” Interrogators would employ extended sieep deprivation primarily to weakeh
a detainee’s resistance to interrogation. The CIA knows from statements made by sl Qeeda
members who have been interrogated that &l Qaeda operatives are taught in training that it is |
consistent with their beliefs and valuies to cooperate with interrogators and to disclose |
information once they have met the limits of their ability to resist. Sleep deprivation is effectivé

v?

in safely inducing fatigue as one means to bring such operatives to that point. P

¢ The CIA generally follows 2s 2 guideline acalorienapinament of S)kaal/diay + DN kg . THiS
guantity is multiplied by 1.2 for a sedentary activity level or 1.4 for a moderate activity level. Regardiessof
formulla, the recommencied milniraum calorie initake 1s 1500 lelidiny, Antlinmpe et itstealdeitizecti kvedtio -
receive less than #000 kesl/diay. The grdsichnecaaiicindef@radatnecviiowenis FHounady; f
68 kilograms) would thesefore be neerly 1,900 kesi/day for sedientary activity and would be more than 2,200
keal/day for moderate activity,

? In this memorandum we address anly the lawfulness of 2 period of continuows slesp deprivation of 7o
more than 96 hours. Should the Cl A distemmimethiotit weniitiecreessang fortHad it eettaroffthiecTl! ,
extension of thal period with respect to a particular detaines, this Office winld provide sdditional guldance on the |
appliication of the applicable legal standards to the facts of that particular case, '

. 1

TOR. T i
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- personnel would stop the forced standing when clinleally significant symyptoms of edema were

' signifiicant security risk and would interfere with the effectiveness of the technique, a detainee
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1ihe CIA uses physical restraints to prevent the detzinee from falling asleep. The l
detainee is shackled in 2 standing position with his hands in front of his body, which prevents |

him from faling asleep but allows him o move around within atwo- to three-foot dizmeter ares.

The aeiaines's hands are generally positioned below hischin nd above hisheart® Standing for;
sueh #h exiended peried of time can causethephysical effects that we describe blow. Weare |
teld, ahd weundersiand that medical studies confiim, thet clinically significant edema(an i
excessive swelling of the legsand feet dueto the building up of excess fluid) may ocour after
extended period of standing. Due to the swelling, this condition is easily diagnosed, and mexdi

fecognized. 1n sdditlon, stending for extended periods of time produces muscle siress. Though
this condition can be uncomfortable, CIA medical personnel report that the muscle stress
associated with the extended sleep deprivation technique is not harmfiil to the detainee and that
detainees in the past have ot reported pain : '

The detalnee would not be allowed to lang by his wrists from the chains during the
administration of the technique. If the detainee were no longer shle to stand, the standing |
component of the technique would be immediately discontinued. The detainee would be
fonitored at all times through closed circuit television. Also, medical personnel will conduct
frequent physcal and psychological examinations of the detainee during application of the
teclunque.

We understand that detainees undergoing extended sleep deprivation might experience
“uapleasant physical sensations from prolonged fatigue, including a slight drop in body
temperature, difficulity with coordinated body movement and with speech, nausea, and blurred
vision.” Seetion 2340 Opinion at 37; seealsnid). a4t TL38, Wity WeSkagyr. Thecfunplomssoft
Sleep in Humans and Other Mammalls 23-24 (1998). Extended sleep deprivation may cause
diminished cognitive Rinctioning and, in a few isolated cases, has caused the detalnee to
experience hallucinations. Medical personnel, and indeed all interrogation team members, are
instrueted te step the use of this i%hﬂi%ﬁ@ if the detainee is abserved te suffer from significant
impairiaent of his mental funetiens, including hallueinations. We understand that subjects !
deprived of sleep in seientific siudies for sighificantly longer than the CIA's 96-heur limit on
continuous sieep deprivation generally retirn to normal neurological Runetioning with one night
of normal sleep. See Seciion 2340 Opinion & 40.

Because releasing a detainee from the shackles to utilize toilet facilities would present a
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undergoing extended sleep deprivationffiequently wears a disposable undergarment degt?ﬂad for

adlults with incontinence or emuresis. Theundergarments sre checked and ehanged regularly, ang
the detzimee’s skin condition is monitored. You have informed us that undergarments are used |

solely for sanitary and heaith reasons and not to bumiliste the detainee, and that the detainee Wil
wesr clothing, such asa pair of shorts, over the under-garment during application of the {
technique. - :

2. Comextiveseobinigyass

Corrective techniques entail some degree of physical contact with the detainee,
Importantly, these techniques are not designed to inflict pain on the detainee, or to use pain to
obtain information. Rather, they are used “to correct [or] startle.” BackgroundPapar at5. This
category of techniques, as well, is premised on an observed feature of al Qaeda training and
mentality—the belief that they will not betouched inU.S. custody. Accordingly, these

14
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expectations that the detainee will mot be touched!” or that a detainee can frustrate the
interrogation by simply outlasting or ignoring the questioner. Section 2340 Opinion at 9. There
are four techniques in this category.

The “facial hold” is used to hold a detaimse's head temporarily immobile during
interrogation. One open palm is placed on either side of the individugl's face. The fingertiips are
kept well away from the individual's eyes. The facial hold is typically applied for a period of
only afew secondis.

The “attention grasp™ consists of grasping the individual with both hands, one hand on
ezch sidie of the collar opening, in acontrolled and quick motion. In the same motion as the
grasp, the individual is drawn toward the interrogator. The interrogator uses atowel or other |
collaring device around the back of the detsinee’s neck to prevent any whiplash trom the sudded
motion. Like thefacial hold, the sttention grasp is typically applied for a period of only a few
seconds. ‘

The “abdominal slag” invelves the inlerrogator’s striking the abdormen of the detainee
with the back of his open hand. Theinterrogator naust have no rings or otherjjewelry on his hand
or wrist. The interrogator is positioned directly in front of the detainee, no more than 18 inches
from the detainee. With his fingers held tightly together aad fully extended, and with his palm
toward his own body, using his elbow as a fixed pivot point, the interrogator slaps the detainee i
the detzimes’s ebdomen. The interrogator may fiot use & flst, and the slap mist be delivered
sbove the navel and below the steriurm. :

With the“insult (or facial) slap,” the interrogator slgps the [ndividluars fage with fingers

(=]

- dlightly spread. The hand méakes contact with the area directly between the tip of the individuelis

- shock or surprise. Nelther the sbdominal slap ner the fecial stap is used with an intensity oF

chiii and the bottom of the cotresponding earlobe. The interrogator thus “invades” the i
individiuel's “personal space” We understand that the purpese of the facial slap isto induee

frequency that weuld cause sighificart pain or har to the detalnee.

100 e R 5
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Medical and psychological personnel are physically present or otherwise observing
whenever these techniques are applied, and either they or any other member of the interrogation
team will intervene if the use of any of these technigues has an unexpectedly painful or kermful
psychological effect on the detainee.

F K P

In the analysis to follow, we consider the lawfulness of these six techniques both
individually and in combination. You have informed us, however, that one of the techniques—
sleep deprivation—has proven to be the most indispensable to the effectiveness of the
interrogation program, and its absence would, in 4l likelihood, render the remaining techniques
of little value. The effectiveness of the progtam depends upon persuading the detainee, early in
the application of the techniques, that he is dependent on the interrogators and that he lacks
control over his situation. Sleep deprivation, you have explained, is crucial to reinforcing that |
the detainee 6an improve his situation only by cooperating end providing accurate informstion.
The four eerrestive techniques are empleyed for thelr shock effect; because they are so carefull)
lirnited, these earrestive technigues startle but cause no sighificant pain. When used alene, they|
guickly lese their value. If the detaines does et imimediately coeperate in resperse to these
techniguies, the detainee will quieldy learn their lifmits and knew that he ean resist them. The
EIA. informs &5 thil the sorFesiiveiechniqnes e sifective Srly when the detainee is first plaest
in 2 baseline stale, in whieh he dee§ Rt believe that he is in eontrel of his surFeundings. The
esnditisning technique of sleep deprivation, the E1A infarms us, isthe |6ast intrusive means
e I e e o inieFFagaien program.

L

The War Crimes Act proscribes nine criminal offenses in an armed conflict covered by
Common Article 3 of the Geneva Conventions.'* See 18 U.SC. §244i1(c)(3). To Kist tie
prohibited practices isto underscore their gravity: torture, cruel and inhuman treatment, L
performing biological experiments, murder, nutilation or maming, intentionally causing seriou
bodily injury, rape, sexual assault or abuse, and the taking of hostages.

We need not undertake in the present memorandum to interpret ail of the offenses set
forth in the War Crimes Act. The CIA’s proposed techniques do not even arguably implicate six
of these offenses—penffmiiig biological experiments, murder, mutilation or maiming, rape, !
sexual assault or abuse, and the taking of hostages. See 18 U.SC. §§244IEANIXC), D), (B,
(G), (H), and (I). Those six offenses borrow from existing federal criminal law; they have well-
defined meanings, and we will not explore them in depth here!”

19 The Assistant Attorneys General for National Sacurity and fortheCriminal Division havereviewed and
concur with Part IT's interpretation of the general legal standizrdis applicatie io tiemiexant Wiar Cimas At
offenses.

1 Although the Wiar CiimssAfottduéfinexfitas acacoomentibass; | i Dorkidaresst tiandinet
guides the interpretation of the Act's statutory terms: Cmgrsslmmmd&iﬂm “no foreign or international sourde
of law shall supply a basis for arule of diacision imtheaaurisoffiteciiteiSTistes friimbeypeetinothier! ppodibiiibors

o s o
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e
Serme features of the three remsining offenses—torture, cruel znd inbuman treatment, and
iftentienally causing serlous bodily injury—may be implicated by the proposed techniques and
86 it is necessary for us to examine them, Even with respect to these offenses, however, we

cenclude that enly ene technique—exiended sleep depnvﬂim—-rm&res significant discussion,
altheugh we briely address the other five techniques as approprizte.

Fitst, the War Crimes Act prohibits torture, in a manner virtually identical to the
previeusly existing federal prohibition on torture in I8 U.SC. §E2340-2340A. Sae IBUISC.
§ 2441(d)(1)(A). ThisOffice previously conclided thet ezch of the currently proposed six
technigues, including extended sleep deprivation—subject to the strict conditions, safeguards, |
and tmenitering applied by the CIA—dees fiot violate the federal torture statute, See

frem Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legal
Counsel, Application of L U SC §§22340 2200 hotCézasieiTedioahpien kA el Ebiseltel i
the Interrogation of a High Value &l QesiisMDtrieed (Seettod LRI0EIpioN) (Niday 0] AETE)S).
As we explain below, our prior interpretation of the torture statute resolves not only the proper |
interpretation of the torture prohibition In the War Crimes Act, but also several of the issues

presented by the two other War Crimes Act offenses at issue.

Second, Congress created a new offense of “cruel and inhuman treatment” in the War
Crimes Act (the "CIT offense”). This offense is directed at proscribing the “cruel treatment” anel
inhumane treatment prohibited by Common Article 3 of the Gereva Conventions. See GPW Aut.
31, 1¢a). In addition to the“severe physical or mental pain or suffering™ prohibited by the
torture statute, the CIT offense reaches the new category of “sexious physical or mental pain or
suffering.” The offense’s separate definitions of mental and physical pain or suffering extend to
awider scope of conduict than the torture statute and ralsetwo previously uniresolved guestions
when applied to the CIA’s proposed technigues. The first issue is whether, under the deﬂﬂit'ieﬁ
of “serlous physicat paln or suffering,” the sieep deprivation technique intentionally inflicts 2 .
“Bbedily injury that invelves . .. a sighifieant impairtent of the function of & bedily mertee.
of mental faculty,” 18 U.S.C. § 244 1(e)(2)(D), duieto the mental ane physical sandidions et eé
be expected to aceompany the CtA's propesed technigue. The second guestien iswhether, under
the deﬂniﬁio’m of “serious mental pain or suffering,” the likely mental effects of the sleep i
deprivation technique constitute “serious and non-transitory mental harm.” Under the i
procedures and safeguards proposed to be applied, we answer both questions in the negative, |
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Third, the War Crinnes Act prohitsitsimentiondly cousing) “ssrionshedily miony” (e
“SBI offense”). The SBI offense raises only one adiditional guestion with tothesleep
deprivation technique—whether the mentd axtiphiysited contitionsta may aisecdimng i
technique, even if not “significant inpairmnent{s]” under the CIT offense, are “prefragted
innpainmants’ wndier the SBl offense. Covpper $818.9.6.G. M@{Q){)me iHid.
§ IEERENBD). Chmﬁm%wmmradmdthesmla requirement of pml
fineital harn” in the torture sistute, we cnnchudictiat divsscooaditioreviidinattmggye the

spplcebility of the SBI offense.®

" I the debate over the Military Commmissions Act, Members of Congress expressed widely differing
views asto how theterms of the War Crimes Act would apply to interrogation techaiques, In light of these
divergent views, we do not regard thelegislative history of the War Crimmes Act amendments as particularly
illuminating, atthongh we note that several of those most closely involved in drafting the Act stated that the terms
did not addiress any particular techniques. As Rep. Duncan Hunter, the Chairman of the House Armed Serviees

Committee and the: Act’s leading sponsor in the Heuss, explained:

Let mebeclear: The bill defines the specific conduct that is prohibited under Common Article 3,
but it does not purport to identify interrogation pratices to the enemy or to take any particular
means of interrogation off thetable. Rather, thislegisiation properly leaves the decisions as to the !
methods of interrogation to the Presidiad and to theimelliggart professionals at the CIA, so that !
they may carry forward thisvital program that, as the President explained, serves to gather the
critical intelligence necessary to protect e country from anather catastraphic terrorist attack.

l

i
152 Cong Rec. H7938 (Sept. 29,2006). Senator McCain, who led Senate negotiations over the Act's text, similarly
stated that “it is unremsonable to suggest that any lepislation could providie an explicit and all-inclusive list of what |
specific activitiesareillegal and which are permitted,” aititongh hedid stztethat dheAct “will ciminzlize certain ;
interrogption like waterboarding and other techniques that canse sevious pain or suffering that need not
beprolonged.” fd at 510,413 (Sept. 28,2006). Other Members; who both supported and opposed the Act, agreed :
that the statuteitself established general standards; rather than proseilbing) spexific techniques. Ses, eg, id. at i
SIm4IL6 (statement of Sen. Leaty) (thebil! “sadidies the War Crimes Act with a definition of cruel and inhuman -
traatraent so oblique that it appears to permit al) mamner of creel and extremeinterrogation techniques™), id at |
$10,260 (Sept. 27, 2006) (statement of Sen, Bingaman) (stating that the bill “retroactively revises the War Crimes ;
Act so thet criminal liability dees not result fcoumtechniques that the United States may have employed, suchas
simulated drowning, exposure to hypothetraia, and prolienged sleep deprivation™); d. at $10,381-82 (Sept. 28, 2006)
(statement of Sem Clinton) (recognizing that the ambiguiity of the text “suggests that those who employ techniqu&s i
such s waterboardiing, long-time standing and hypotheemia on Americans cannot be charged for war 6H3#65™).

At thesametime, other Members, including Senator Warner, tie Cliudirnean of theSenate Aimed Sardines
Committee who also was ciosely involved in negotiations aver the bill's text, suggested that the bill might
criminalize certain interregation techniques, including variations of certain of those propased by the CIA (althou
these Members did not discuss thie detailed safeguards within the CIA program). See, e.g., id. at $10,378 (stat
of Sen. Warner) (stating that the conduct in the Kennedy Amendment, which would have prohibited
techniques; stress positions, including prolonged sianiihipg... sleep deprivation, and other siraillar acts,” is “in my
opinioan ... clearly prohibited by the bill."). But see id. At SIH)IAD (statament of Sian. W) (Gppesing the
Kennedy Amendment on the ground that “Cengress should nof try to provide a specific list of technigues” becatise
“[wjedan’t know what the future holds."). Seealsoid st $10,384 (suatemeni of Sen. Levin) (agreeing with Seq. .
‘Warner as to theprohibited techniques); id =t $10,235-36 (Sept. 27,2008), id. at $10,235-36 (statement of Sen. |
Durbin) CTThebill would make it a crime to use sbusive interrogation techniques tike waterboarding, induced j
hypethermia, painful stress positions, and pralanged slesp deprivation™; id. at H7553 (Sept, 27,2006) (mtement of
Rep. Shayrs) (stating that “zmy reasonable person would conclude™ that “tine sn-called enhanoed or harsh
that have been implemented in the past by the CIA" “waldistill b crimingd affenses under the Wer CiimssAct

because they clearly cause ‘serious mental and physical suffering™).
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The War Crifnes At pf@hiblté torture in & nuanner virtually identical to the general

The g¢t of 8 person who connmits, or conspires or attempts to conumit, &n &ct
g@ﬂﬂ@ﬂlly intended to inflict severephysics or et paim ar sgfeeingyastie

an pain oF suffering incidental to lawful senctions) upon another person within
his ewstedy or physicat control for the purpose of obtaining information or 2
confession, punistiment, intimidation, coercion, or any reason based on
diserimination of any kind.

18 U.S.C. §2441(dX1XA) (enphasis addied). The Wiar Crimes Act incorporztes by reference the
definition 6fthetefm “severe mentsl pain or suffering” in 18 U.S.C. § Z8102). See IBUISC.
§ 2441(NEHA).” ThisOffice previcusly concluded that theCIA"s six proposed interrogetion
techniques wotlld not constitute torture under 18 U.SC. §E2340-2340A. SaeSaction 2840
Opinion. On the besls of new information obtained regarding the techniques in question, we
heve reevaluated that anslysis, stand by lis conclusion, snd incorporate it herein. Therefore, we
eenclude that nene of the techiniques in question, a5 proposed to be used by the CIA, constitutes|
terture Under the War Crimes Adl.

B.
The War Crimes Act defines the offense of “cruel or inhuman treatment” as follows:

The act of a person who commits, or conspires or attempts to commit, an act
intended to Inflict severe or serious physical or mental pain or suffering (other
than pain or suffering incidental to lawful sanctions), including serious physical
abuse, upon another person within his custody or control.

18 U.SC. S2u(@)(ID). Alttrmueih thissafitanse extantistomumeaantivt tizan thettottuee
offense, we conclude for the reasons that follow that it does not prohibit the six proposed

techniques as they are designed to be used by the CIA.

The CIT offense, in addition to prohibiting the “severe physical ar mania pein ar
suffering™ covered by the torture offense, also reaches “serious physical or mental pain or

1 The torture effense iin the Wiar Climes At diffbes $fsnnssaitnn 2806 mmmwm&ha@ﬁLi,

section 2340 applies only outside the territorial boundiaries of the Ulitetl Stakss. Thepmelititianantodmecimtte | j
War Crimes Act, by conitast, wonld spply (o aaiiiiiias rgadiesse Iasaio, thaat eearin“ docantsttaf ar
association with" an srmed conflict “not of an international chierecter.” Second, to constitite torture uinder the Wik

Crimes Act, an activity must be “for (e purpesess shiingiidiammaion 6 Detkessin, usmen oo,
coercion, or any reason based on disericaination of ady kind.” See 18 U.S.C, émumXIXA),mMHTAA«%I

(imposing a similar requirement for the tresty’s definition of toriuesg) . The sctivities diatl wedlsniReinaan ae”
the purpose of obiaining informatiosn™ and are undlerisken i the comiext of 6 BSREILAIOR with 2 Conmien Ariakd

conflict,” 0 these new requirernents would be setisfied here.
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suffering.” In contrast to the torture offense, the CIT offense explicitly defines both of thetwo !
key terms—“seriouspitysizal! pain or suffering” and “serious mental pain or suffering.” Before:
turning to those specific definitions, we consider the general structure of the offense, asthat -
structure informs the interpretation of those specific terms. ;
' ‘ {
_ First, the eontext of the €T offanse in the War Erimes Act indieates that theterm !
"serious’ in the statute is generally directed # a less grave categery of conditions than falls
within the scope of the torture . The terms afe used seauentially, apd eruel apd inhuman:
treatment is generally understood to eonstitute & lesser evil than torture. See, 6§, CAT AR 16
(prohibiting “ether eruel, irhiman, O desIRding) tHeainesH QS RUMESMeRt W NN BB
to torture”) (empheses added). Aceordingly, a8 ageneral matier, acondition wenldnet -
eonstitute “severe physieal of mental pain or suffering” if it were ek also to eonstitute "seripus!
physical er mental pain or suffering.” i

Although it implies something less extreme than the term “severe,” the term “serious”
still refers to grave conduct. Aswith theterm “severe,” dictionary definitions of the term :
“serious”’ underscore that it refers to a condition “of a great degree or an undesirable or nanmaful’
element.” Wihstor's Third Inmt'l Dictionary at 2081. When specifically describing physical pain,
“serious’ has been defined as “inflicting 2 pain-or distress [that is] grievous.” Jd (explaining
that, with regard to pain, “serious’ is the opposite of “mild”). )
t

That the term “serious” limits the CIT offense to grave conduct is reinforced by the |
purpose of the War Crimes Act. The International Committee of the Red Cross (“ICRC")
Commentaries describe the conduct prohibited by Common Article 3 as “acts which world
public opinion finds particularly revolting.” Pictet, gen. ed., HI Conmentaries on the Genewa.
Conventions 39 (1960); see also inf¥a & S0 (explzining the significance of theICRC :
Commentaries in interpreting Commen Artiele 3). Of the minimum standards of treatment -
consistent with humanity that Commen Ariicle S seeksto sustaln, the War Crifes A6t is directed
enly a “grave breschies” of Common Ariidle 3. See 18U SC. §24416)(D). Gravebranches of:
the Conventions represent eondust of sueh severity that the Cenventiens eblige signateries to -
“provide effective penal sanetions’ for, and te seareh for and to presesute persens eemmitting, -
such vielations of the Cenventions. Seg, eg., "GIRW Article 129. The Conventions themselves
in defining “grave bresches’ set forth iguously serieus offenses: “willif killing, torture :
or inhuran treatment, ineluding biolegieal experiments, willkullly causing preat suffersog 6
serious injury to body or hesith.” GPW Art. 130. In this context, the ter “serious’ must net be
read lightly. Accordingly, the “serious physical or mental pain or suffering” prohibited by the
CIT offense does not include trivial or mild.conditions; rather, the offense refers to the grave
conc‘;.xct a;d which the term “serlous’ and the grave breach provision of the Geneva Conventiens
are directed. :

Second, tireCIT affiersd's stuctunesimpesor intepretaion of itssepute prokitidions!
against the infliction of “physical pain or suffering” and “mental pain or suffering.” TheCIT
offense, like the anti-torture statute, envisions two seperate categories of harm and, indeed,
separately defines esch term. As we discuss below, this separation is refected in the i
requirement that “serious physical pain or suffering” involve the infliction of a “bodily injury.”
To permit purely mental conditions to qualify as“physical pain or suffering™ would render the :

15
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carefully considered definition of “serious mental pain or suffering” surplusage. Consistent with
the statutory definitions provided by Congress, we therefore understand the structure of the CIT,
offense to involve two distinct categories of harm. :

The CIT offense largely borrows the anti-torture statutie’ s definition of mental pginor -
suffering. Although the CIT offense makes two important adjustments to the definition, thesse;
revisions preserve the fundamental purpose of providing clearly defined circumstances under !
which mental conditions would trigger the coversge of the sistute. Extending the olfere’s
coverage to solely mental conditions outside of this careful definition would be inconsistent with
this structure, Cf. Section 2340 Opinion st 23-24 (concluding that mere mental distress isnot -
enough to cause “physical suffering” within the meaaing of the anti-torture statute), We
therefore conclude that, consistent with the sntl-torture statute, the CIT offense separstely
proscribes phiysical and mental hace. We conslder esch in turn,

L }

The CIT offense proscribes an act “intended to inflicet.. . serious physicahl ... pain or
suffering.” 18U.S.C. §2441(d)(1)(B). Unlikethetorturecfiense, which doesnot providean .
explicit deflnition of “severe physical pain or suffering,” the CIT offense includes adetalled :
definition of “serious physical pain of suffering,” esfolldws:o | | o w s @ t

[B]odily injury that involves— i
(1) a substantial risk of death; i
(ii) extreme physical pain;
(iit) 2 burn or physical disfigurement of a serious nature (other than cuts,
abrasions, or bruises); or
(iv) significant loss or impairment of the function of a bodily member,
organ, or mental faculty.”

1d § 2441(d)(2)D).

Id §24ﬂfL ks ion, fhi
%ﬁ? 2}4{@& i %{Q G ﬂwﬁﬁﬁg& Bﬂ%

PRY$ f“pe CIT offense has two cor
SR
[—l 1{ F@Eﬁ@ gt e iR gn }/'{nJhJW’ 1velve” She S rour SF resutttn

As an initial matter, the CIT offense requires that the defendant’s conduct be intended to
inflict 3 “bodily injury.” Theterm “injury,” depending on context, can refer to awiderange of ;

“harm" or discomfort. See\WdI Qxford Er@hanmlhmmwamml TiHiss ssacteermttiatt dilasvss
substantial mesning from the words that surround it. Theinjury must be “bodily,” which
requires the injury to be “of the body.” II Oxford English Dictionary st 53. Tireterm “bodily”
distinguishes the “physical structure” of the human body from the mind, Diciionsries most .
closely relate the term “bodily” to the terin “physical” and explain that the werd “centrasts with-
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naental or spiritual.” Wishster's Third Int 7 Dictiomany &t 248. Thaéqre. the term “bodily
imjury” is most ressonably read to mesn a physical injury to the body. ¢

Asexplained zbove, the structure of the CIT offense reinforces the interpretation of
“bodily imjury™ to mean “physical injury to the body.” The term “bodily injury” is defining
“seriouspihysiicall pain or suffering.” To permit wholly mental distress to qualiifiy would beto -
circumvent the careful and separate definition of the “serious mental pain or suffering” that could
implicgte the ststute. 1n furtherance of this structure, Congress chose not to import definitions of

- “bodily injury” from other perts of title 18 (even while, as explained below, it expressly did so :
for the SBI offense). This cholce reflects the fact that those other definitions serve different .

in ether statutery schernes—particularly as sentencing enhancements—and they
petentially eould include purely mental conditions. The CIT offease differs fiom these other
enminal sffenses, whieh provide "‘bedlily iﬁguﬂ‘y” @ an element but do not have separste
definitions of physical and mental herm.* For example, the anti-tampering statute defines
“bedily injury” to include conditions with no physical component, such as the “impairment of
the function -of & . . . mental faculty.” ISUSC. SIEEEEN4). If thedefinition in the anti-
tampering stsiule were io conirol here, however, the bodily injury requirement would be :
indistinet from the required resulting condition of a signiticant impairment of the function ofa
meniat faculty. See 181.5.C. § 1365(h)(4)(D). Thus, “bedily injury” must be construed ina .
manner eensistent with its plaln meaning and the structure of the CIT effense. Accordingly, we;
must 100k to whether the clreumstances ingleate an intent to inflict a physical injury to the body?

wﬁm detefmmh?g whethef the eenduet m guestion is intended to cause “seﬁaus physﬁeal pak 6f
Sufferingl” | n g i i

i
b |

Second, to qualify as serious physical pain or sufferiing, the intended physical injury to 1
thebody must “involve” one of four resulting conditions. Only one of the enumerated conditioris
merits discussion in connection with sieep deprivation, or any of the CIA’s other proposed

i

15 At e closeof the debsic over theldilitary Corarissions Adt, Sanaier Wiamer introdoced avitien
colioquy between Senstor MeCai and hisself, wibeaen they ststed tit they “do wal telicuedan dhedain betlhy :
infury’ mwwmmmmm&mmt@mmm i versastienig”™ -

1152 Cesing. FeC SIUAR0(Eapint 720 2006065). Wka-aanapiveE otk 2 mﬁwmwmﬁmssmue
floor) mtmwfaw&mm*wymw mﬂmmmsyﬁmmﬁf @.0DIAARAN Walkal ke3 3533
Ry, %

Usﬂ@?m(ﬁm@mj statule sugit, upon the wiksle, totReoRSLRr AR i dcsdee
senienee, 6F wirdl shl be superflubus veid, oF insighificant.”) Pléw Mﬁ‘bﬁfPE’ R0 09
(ﬂ@i@) C‘[IL]@QI&&@H i§§¥m :@mmﬁm m eerAl) i THoRSNE 1 edeyy

5 Many of those ther eriniinal sistutes expressly define “boully injory" trough crossteferences o 18 |
USC. gn ﬂm See, €50, &m%&m&an )luﬂ@@mté moa)mmmag) AA ;
' y proviges a spesific deﬂaiﬁaag sf“bedﬂyé :wﬁ Ve b o ; Erprel e

IT GHERSe 665 ot e 9 16 SSFSFAEHAN 6 MEAHAT LIRSS SEEU.SS6. BT
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techriques: “the slgmﬁcmt loss or impairment of the function of a bodily member, organ, or
mental faculty."" j

. The condition requires a “loss or impairment " Standing alone, the term “loss" requires a
“deprivation,” and the term “impairment" a“deterioration,” here of three specified objects. See:
Webster's Third iint |l Dictianany st 15338, 11531. Both of theseterms;, of their own forceand
without modification, carry an implication of duration; the terms do not refer to merely
momentary conditions. Reinforcing this condition, Congress required that the “loss” or
“impalrment” be “sigaificant.” The term “significant” inplies that the intended loss or ]
impairment must be characterized by & substantial gravity or seriousness. And the term draws :
additional mesning from its context. The phrase “significant loss or impairment” is employed to
define “serious physical pain or suffering™ and, more generally, the extreme conduct that would,
constltute 8 “grave breach” of Comirion Article 3. In reaching the level of seriousness catled foug
in this context, it {s reasonable to conclude that both duration and gravity are relevant. An ;
extreme mental condition, even If it does not 1sst for along time, may be deemed a “significant
{mpalrment” of a mental feculty. A less severe condition may become significant only if it has a
longer duration. ‘

The text also makes clear that not all impairments of bodily “functions” are sufficient to$
implicate the CIT offense. Instead, Congress specified that conditions affecting three important-
types of functions eould constituie a qualifying impairment: the functioning of a “bodily
member,” an “organ,” or a“mental faculty,” The meanings of “bodily member” and “organ” are
straightforwaid. For example, the tise of the arms and the legs, including the ability to walk,
would clearly constitute a “function™ of a“bedily member.” “Mental faculty” is aterm of art in-
coghltive psychology: 1n that field, “mental faculty” refers to “one of the powers or agencies
inte which psyechologists have divided the find—such as will, reasen, 6r intellect—and throgh
the interaetion of which they have endeavered to explain all mental phenermenon.” Websder's
Third\lit 'i Diclionary & $44. Aswe aplain Belsw, the seep deprivaiion (echnigue éan causes
temperary dirminishment in general mental aculty, bid the text of the siatuie reguiires mere than -
20 unspedifiied of amerpheus ifpairment of mental functioning. The use of the term “mental
faeulty” requires that we identify 20 imperiant aspest ef fuﬂetieamg that has been

3

7 The “substantial risk of dieath™ condition clearly dioes ot apply to sleep deprivation or any of the CIA'S
other proposed techniques. None of the six techniques would involve an appreciably elevated risk of death. :
Medical personnel would determine for each detainee subject to interrogation that no contraindications exist for the
application of the techniques to thet detainee. Moreover, CIA procedures require termination of a technique when i u
Jeads to conditions that increase the risk of death, even slightly.

Our Section 2340 Opinion malars:clear that the*extreme physicel s’ cordition also doesat 2pply ek,
See 18 U.S.C. § 2441(d)(2)D)(ii). There, we interpreted the term “severe physical pain” in the torture stahnte to *
mean “extreme physical pain.” fd. at 19 (“The use of the word ‘severe’ in the statutory prohibition on torture clealy
denotes a sensation or condition that is extreme in intensity and difficult to endure.”); id (torture involves activities
“designed 10 inflict intense or extremepain’). Omthebasicof our determination that e six textmiqguesdoont -
involve the imposition of “severe physical pain,” see id. ai1222284 B33 35-38). wecamnruindiethiasttttey alseodtonnt
involve “extreme physical pain." And, because no technique involves a, visible physical alteration or bumn of any -
kind, the condition of “a bum or disfigurement of a serious nature (other than cuts, abrasions, or bruises)” is also not
implicated. .

18
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mammm@amlmdmmfw@e or dissomfort to prevtéle«
ome ofttie reguiiesd comditions forsaiious physicd! pain or suffering.” _

Read togeiher, we can give discermable content to how mental synmomswaﬂdlmmf:
constitute “vertious physical pain or sufffeiing” through the fourth resulting condition. The ‘
“oaditly injjury” provision regquires the intent to taflict pitysical injunyrtortiecioddshicinaalidbe. .
expecied 1o fesult in a signifficant oss or impairment of a mental facuity.”” To constittea -
*gigniffcan loss or impelrment,” thel madd condition mus dispigy the conbination of duration
and gravity consistent with a “grave bieach” of the law of wer. Finally, we must identifya .
discrete and iriportant mental funciion dhat is lost or inipeired, i

The physical conditions that we understand are likely to be associated with the CIA’s !
prapased extended sleep deprivation tedhnique would not satisty these requirements Asan -
initial matter, the extended sleep deprivaition technique is designed to involve mininal physical -
codtact with the detainee. The CIA dledgﬁed the rethod for keeping the detsinecaweke—
pritnarily by shackling the individual in 2 atanding position—in order to avaid invasive physical;
contact or confrontation between the detainee and CIA personined. CIA madical personnel hawe,
infomned us that two physical conditions are likely to result from the application of this :
technique: Significant muscle fatigue associated with extended stending, end edema, that Is, the!
swelling of tihe tissues of tihe lower legs. CIA medical personnel, including thosewho have -
observed the effects of extended sleep deprivstion as enmployed im past imterrogetians; have
informed us that such canditions dio mot wetken the legstioitiepsmittizat
longer stand or walk Detainees subjected to extended sleep deprivation renmin sbleto walk
siter the application of the technique. Mereove, if the detzinee were to stop using hislegsand :
to try to support his weight with the ﬁadd&saweadedf&mheedﬂﬂg, the spplication of the .
technique would be adjusted or terminated. Thedigidnecwauid! wer focleft doimpfivarntize -
shackles By definition, therefore, the furction of the digtdinecslegs would not be sigriificanty:
iﬁ:‘?gred—tbey would beetpected to continuets sudain the dietdinecs weight M&WIeMmﬁ@
Wi ;

i
Nor issimpleatiana doneaqpelifying ingpamnent. 1t ispesilie tat civiedly i
significant edieniain the lower legs finay occur 8urring 1ater ssges of the technige, amlmaﬂuaal
personnel would ternninate spplication of the techrigueif tine etismowaeciidigatitotae
significant, i.€, iff it posed| arisido heghh. Fer ednls if atlamabeesessufficiently m&;
it can inareasetierdik off clkendl clat aptidinke. CIA hedica parssing wanldmantardee .
detzinee endl ferniingte the techni gue before the ellembrecched thet level of severity. Edema .
subidies with aity afev heursef siting oF rechivlng, 8l even persons with severe eglerna can -
stk mnmaamsa by ithe ClIA {0 asid dixicaly Sgrificant am@asdmemw :

s‘

) ‘ﬂrmmmmmwmmwmmm aastjgiffcanniingiinmantit adaeaaotv

" 3 Wt mmﬁ 5 DES
Fumdernental distipetion tatwezm gﬂtmmi mﬂmmﬂ lkaum Amﬂbynwwﬂllmf‘mwhé ammpmmmt
ety onasiewingeffaoididensco fiabisiinprdiement autiamusetas iyt cortiiion.
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ability of the detainee to use his legs, dennamstrate thet the mild edema that can be expected te
oeceur during slesp deprivation would not comstitute a “significant impeirment” of the llags. -

The mental conditions associated with sleep digprivation alsp erenut “saiousphysics °
pain or suffering.” To satisty the “bodily injury" requirement, the mental condition mustbe :
traceable to some physical injury to thebody. Wieunderstand from the CIA"s medical experts
and fmedical literature that the mrild hellucintions snd diminished cognitive functioning that may
be associated with exiended slesp d@ﬂvaﬂ@a avise larpely fronnthe general mental fatigue thet;
2660mpanies the absenee of sleep, netiremnany physical pheﬁemsaea that would be asseciated:
with the CtA’s procedire for preventing sleep: These fivental sympioms develep in far less -
demanding forms of sleep d%vaﬁaﬂ; 6ven Where subjests a¥e & liberty to do what they please:
but a¥e Renetheless kepi sang dhd thereishy Qitianceing theantof thae
fental effests wauld be aecelerated, eftheif SeVerity ated, by physical eonditions that
sy aceempany the means uised by the CIA dopraxat

Even If such diminished cognitive functioning or mild hailucinations were aitributable t&
a physical injury to the bodly, they would ot be sigtiffreaniinppiiteantoditlediivocianodha
mental faculty within the mesning of tihe statute. The CIA will ensure, through monitoring md
reguler exanminations, that the detainee doesinct suffer asignificant reduction in cognitive :
functioning throughout the spplication of the technique. [If the detainee were observed to ﬁffer.
eny hatlueinations, the technigue would beimmetiaey discontinued. For evdiiding other
aspects of coghnitive functioning, at ammimum, ClA Mdica nessnid wall menttertice
detainee to determine that he (s ableis e suetivns dexitheticareuniingsansaely, -
and recall basic facts about the werldl Uﬁn@f these circumsiances, the dininishient @te@gmve
functioning wetild het be “sighificant

In dditton. ClA obwvatlonsmd ather nnadical studies tend to confinm that whatever f
effect on cognitive function may occur would be shari-lived. Application of the proposed sleep!
deprivation technigue will be limited to 96 hours, gl helluicingtions or ether spprecisile
coghitive effects are unlikely to oceur until afier the nidpoint of thak period. Nioieaver, we
understand thet coghitive funetioning istollyrestored with ene g dmﬁﬁ sesp, which -
detainees wouild be permitied afier application of the tedbnigue. Given the relakive mildaess of .
the diminished eoghitive functioning that the CIA weuld permiit to eecur before the techiigheis
ﬁ"@a@fg‘?ﬁ“ﬁ Such mental effects would rot beaspes{ed to persist for a sufficient duration te be
signi §

mfommm, which henmld mt Mmm tmlm Thhesdethniguesacnat theely dredes], v, 4t
causing significant impairment of the detzimee's will, srgusbly a * mentsl faculty.™ Instead, the technigues are
designed to alter assumptions that lead the detainee to exercisehiswill in apaticulr saoner. 1n tlicway, die
techniques are based on the presumption that the detsines’s will is functioning properly and that he will reaei i@ihe
techniques, and the changed condifions; in Ardional MeNHEY .
{
0 A fimabftatinecof “ serious physical peimor sulfering” in the CIT offense i3 tle atitision of the phrase |
“including serious physical abuse™ See 18 U.SC. § 2411@KINW) ((petithitingtthaidiiiaion off eseetecnrsetbaiss,
physical or mental pain or suffferingg.. . including serious physical sbuse™). Congyress provided “serious physicsl

i
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The CIT effense dso prelilits theifliction of “serious mentel pein or suffering,” umﬂer‘
which purely mental eonditians ere sppropristely considiered. In the Sexion2338@piwarorysie
concluded that none of dreteiniipuesa isnstineedinodhess b nttetivoadii mpositionddl seveeee
fentel pain or suffering,” s thnet tenmiisdidfimed in BT §32300. The T bikmseadepsts -
that definition with two nisdifications. With thedifferences fromsadion 28D iteliizes),
“serious meiid pein or suffering” isdefined as follows

. The sarialssaadoany wanstpryerablthharwiidhi skedbeot et be :
profangied) cansazbbigyonresalitnegfinom— i

(A) the intentional inflietion or threstened infliction of seriowrspiiysiic
pain or suffering;

(B) the adniitistration or application, or threstened adinninistratizadMt
application, of mind altering substances or other procadiures calculated to disrupt
profoundly the senses ar the persondlity;

(C) thethrest of inminent desthy, ar

(D) thethrest that anocther person will iniminently be subjected to death,
seriowssiiiysied e saftiaing, onieaininisaionor g eaionef mind-
altering substances or other procediures cilaulaiad to disupt profoundly thesemses
or personglity. i

See 18 U.S.C. §241a) Q)5 ((eeitfyling adjissimantstto 1 SSULSIIC §D23K(EY)).

None of ihese modificatians expands the scope of ﬂi\edﬂdimum mmm
deprivation as employed by theClA @r any off ticater paopoedite)
replaces the tern “severe’ with the term “serious’ M&Wﬁeﬁﬁwﬁ mwm §§2239(I(j2)
The CIT offense also alterstherequirement of “prafniggachrennibhhenin'in 1 85X CE §2&@()2)
replecing it with a requiresert of “serious and fon-transitory mental harm (which need not be :
prolonged).” Nevertheless, just aswith thedidfinition i the ari-teyire sate, dhedidintion i

S am bteml e wera e

o e

abuse” as an example of a category of harm that falls within the otherwise defined term of “serious physical pain of
Suffering™ “Serious physical abuse” therefore may be helpful in construing any ambiguity as to whether a particular
category of physical harm falls within the definition of “serious physical pain or suffering.” Wedonotfindit '
refevant here, however, as the term “serious physical sbuse” is. diresied at 2 calegory of conduct tlwtdossmamui
in the CIA’s interrogation program. The word “sbuise” implies # patiern of conduct or some sustained activity,  *
altheugh when the intended injuey is particularly severe, the teiin “sbuse” nigy be satistied mawm@m 1t
also suggests an element of wronglulines, see, e.g., Websier s Thirdlint Y Dicionasy At (duti
“irapropex or incorrect \ise, an application to a wrong oF bad purpee”), ane would nel tend to cover justified
physical contact. While the CIA uises sorae “cortective technigues” that iftveive physicall contact with the detainee,:
the CIA has stated that they are used to upset the detainee’s expectations and to regaia his attention, and they would
not be used with an intensity or frequency to cause signifficant physical pain, much less to coastiitute the type of
. beating implied by the term “serious physical abuse”

T T ‘
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the CTT afffense respyinessmrca four prtivestcaasssosroandil iresd oresult tiasrcatissammatidl
herm, and enly then isit sppropriste to evaluate whether thet harm is*serious 2nd nepr :
“transitory.” SeeRettoor2 2800 Dpioneh 2652620 iy of tebeasgsHeNeAstEes sﬂeéﬁapﬂéme
ot implicated hare. Above, we heve concluded that noreef the techmiques invelves the
imposition of “serious physical pein or suffering” Thetechmiguessat ssuehpredodopel
involve the “threst of inmiment dexth,* MMIMMWMM&WS
physical pain or suffering, or thrests of any kind to persons other than the detainee 2!

Tlieaﬂy predicste act that requires amore edended andysishereis “theaiimitiisuaﬁi:mi
ox sppiadonn... of mind sltering subsiences or other procedurres calculated to diisrupt :
the senses or the personality.” Thetext of this predicate act isthe ssme asin 18

profoundly -
U.SC §2340(2)(B). ;

1A our SentionXIGAIPpivaveE ptadesbsbetsil s ighghirahtheqeiineenenhtinahend
procedure“disrupt profouatiytiResseess; exylaindHow the sy seneentll mitéa Heescopeed |
the predicate sct to particularly extreme mentsl conditions. Weadnowialigad, nowever, thet
hellucination could constitute @ profound disruption of the senses; if of sufficient duration. fd. :
& 39, Nevertheless, if isnot enough that a profound disruption of the senses may ocour during :
the spplication of aprocedure. [nstead, the statute requires that the procedure be “calmulladet! tdo
cause 8 profound disruption of the senses. See Wiehste! sSTRMddhnt! Chdtteimgr yt3 m&t@fmnmg
“caleulated” as"planned of contrived so asio eaeaphiskia prywpaseiiodkibiesasfietiect: :
thought out in sdvance’’) (emphasis added), Thisrequirenent disesnoet license indifference to -
conditions that are very likely to maierislize. But we canrely anthe CIA 'srencticnsto :
conditions that maly occur to discern that & procedure was not “calculsted” to bring shout a
proseribed result, CIA niedical personnel would regularly nnonitor the detainee according to
accepted medical practice snd would discontinue the techmique should amy hallucinations be

$

L@ vt mme va

2 | is true that the detainses are uikely to beawaredf the nitztions inyposet upon CIA mmmmas
under ther interrogation plan. A detainee thuscanceivatity could fear that if he doesmut conpeis, tﬂe@mmn)y
escalate the sevexity of its interrogation methods or adopt techniques that would amount to “serious physical pain or
suffering ™ That theditanes my hartbor sudnfears, lnwera;, dresmtmaentizidieClA intogpatostizonaicaet]
alegal “threat.” Thefedera courtsavematicdiear diwmt animtivdidii isneca treat™ cadjyif thzaeessoabite
observer wauldnegardihis wards ar desds as 2 “serious expression of an intentlon to inflict badiily harmn” Ukited
Srailssv. Mitchel), SSII-20 12360, 1 2356((Eth@r.. 1983)) seeahisdmind Stfeatesiandelr384 353 & 130, 1886 {38 (3l Or.
2004) (same); UniveeliSBtaieesy Sowie e ] L2361 2221226 R20CTir 1 999) X (eetioarreemiringopesboovingortiaty, “ton {toe
threat's] face and in the circumstances to which it is niade, it is so unequivecd, uncenditionz, imnnadiate and
specific as to the person threstened, astowweyamdﬂmmdmmmmofexmm)

(intemal quotation omitted); see gonerall)/antiols’ 6 b Aoy s 216P5thoEh. b A0E) Gommitsi¢ud earehteet,
“the test is not whether thevictim feared for hislife or believed he wasimdalangsr, tut wikaiier e wesmziugliyim .

> presumably due to the intentien of the defendant 16 catry oul the proserbed 2609). ClA imavepmsrsaPnit
tell the detainee thﬂ, absent copperation, mey will inflict conabel that winld riseto thelevel of “seriouis phiysica
pain or suifering.” Ner do they en s#%e@uve sieat aglsthat ingleate that “ seriousphysieal pain 6f

suifreing” will ensue. Prosser and Keeto ES§ §d0aen 44451l 401 98B estinneR aoatvraska
threats eceur “when the defendant eeﬂdiﬁ@aefmﬁﬁiemdieasmmimay
immedliately be made ready far %/ aitirmative onalid by the €1 A, the delanases general
WResHaiRe Gver Wik Hight eare Xt Weud smy e kegat dekinition oF “threst”
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diggnosed. sm ﬂfeeaﬂamdmwaeﬂsﬁ thetecdinriguewould mat e cdaibas to
produce helhucimetionsZ :
{
Whether or net ahellucination of the duration 2t isse here tvere to eonsiitute A profound
disruption of the senses, we hawe concluded thet the hellueinetien weild m%m@m@m
constitute “prolonged menal ket under the definition of "severe mentel pain of ffering”
the anti-torture stetute. Seetiom 2320 pfiaroR 3036040T e RGIBHRARG O 1 F?&&Hﬂrbﬁ‘ ihehe
CIT offense—replacing “prolonged mental harms?" with “serions and nop-transitery mestal harm;
(whrich meed| nat be prolonged)’ %mmms@mﬂmw techrigie. The :
medification is@refocusing of the definition on severity—some combination of duratien and
intensity—instead of itsprior reliznce om disration dore. Thenew test 9ill exchudrsmeniel
harm thet is“transitory.” Tims, mmental herm thet is mkdwmmfeﬁmgm"'%
“of brief duration,” or “lastfs] for minutes or ssauntls” secivraeis TR dmi\Dibiansnasy d
2448-49, cannot qualify s “serious mental pain or suffering” Also relevant isthe tet's
meggtion of & reguinenwent batitesreattbilaem bl prrivosgdd " 1 881 CCH &
(providing that the mental harm that would constitute “serious physical pain or suff need

not be prolongysir).

These adjustments, however, dio not elimmingte the inquiry into the duration of meental

harm. Instead, the GIT offense sepa‘aely reanestha the meniz harm be“sericus” Aswe

' explained sbove, theterm “serious” dinaseansiderowmmikimttisseointat!, Asiteedistn :
diescribe conduict that constitutes agravelsremdﬂd(:‘amm Article 3—onmntlust tinet is
universally condemned. The requirement thet the mnantal harm be“serious’ diredtsusto
eppraise the totallty of the circumstances. Mentsl han that is particularly intense need mot be
long-lasting to be serious. Conversely, mental harm that, once festlng & minlmum level of
intensity, is not as exireme would be considered “serious’ aily if it continued for aleng periad -.
of tie. Read together, nental harm certainly "need niot be prolonged” in all circlimstances 16
constitute “serious mental pain of suffering,” buk certaln millder forms of mental effects would -
heed to be of a sighificant duration to be consiglered “sariqus” For thesamercasnstha the
short-lived hallueinations and other fafmsefdimsm coghitive functioning thet May 66cuF
with extended 126k of Slesp weuld net be“sighificant imparments of arenial m&ty” SuEh
mertal eonaitions alsa weuld ret be expesied i Fesult in “seriaus mental harm” Agan, Grueial
t0 6ur analysis is that CYA personnel will intervene sheuld any hallusinations of sgificant -
declines in coghitive Runctioning be ebserved and that any petential hallucinations oF eiher fm
of diminished coghitive functioning subside guickly wlseﬂ fest is permiitied.

i
i
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sy BT s e e e
Became disor wealdbeeeunfert@@w&gea wh?éa T30

m!&regatergweuléempieysi@p vmtemdmmemsrwmeemdmmmmmm
eﬂkmfe&amfsr m@mammmmswﬁmmmmmm N

eemﬁéilnglly te che inee thet thewbymyqf

sh@ seoured that agreement, w o teohplane,
éetamee 0 rest, 2nd them mm%mmn@ m@mmmmm
ascuirate and complete information.
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P ' Tine thikd offease at issue is “intentionally cauising serious bodily injury.” 18 U.SC.

. § 2441(d)(1)(F). The Act defines the SBY offense asfullons  “Thea! of aparsom wio

‘ intentionallly causes, of conspires or aiempts to causs, sarious bodily injury to one or more
pessons, ineluding lawifill combatants, in violation of the law of war.”> The Wer Crimes Aet
borrows the definition of“serious bodily iinjury” directiyf fromithe fedarall assault statute, 18
US.C. § 113. See 18 U.SC. § 22U DB). Mmﬂtm:nﬁummmm
by teference the definition of “serious bodily injury™ in the federal anti-tampering stetute. &aell&

USC. §11ﬂb)(2) The anti-tamperiing statute states that:

[T]he tesm “sexious bocily ifjury” meaas bodily injury which involves— '
(A) a substantiall risk of death;
(B) extreme physical pain:
(C) protracted and obvious disﬂgurmlent or :
(D) protracted loss or impeirment ofmefungum of a badily member,

orgen, oF mental fagulty.

t
18 ULSC. SIEEHHID). Mﬁmmmmmwmwmmmm |
technlques under consideration here. Asagildned sbove, thctetinipesdivoblecritioeran
gppreciably elevated risk of desth, tuch lessasutistania sk, mardeeimypodtion of otreme .
physical pain, nor a disfiguremest of any kimfl. Indieat], o tedmigueisatinimisiored] unil
medical personnel have dietecmined that there is nomeaticd conrzindicztion to thewseef the
technique with that particular detsines For ressoms waeenyyiidmtutow, stegpdigpinaiion 2k
dioes not lead to ‘the protracted lossar impdnmant of the functions of a bodily member, organ,
or mental faculty.”

This Office has analyzed a sinnilar tern mm&mmmmm
before. For exaniple, wediderniined dhat daeriiibbat i anitanstiant masy/ aoctidrdaii
sleep deeprivation are not “prolonged.” Sesibarp32dOpipionan 40 ABoiothet herterTpradeaigated
andl the term), “prairacied” regitednal dhecarditionmpesid for cstgifieant disesiten. Wicweese -
reluctant t6 plnpeint the enount of time a condition nust 185 to be“pralangetl” Neustheless
judiclal deterniinations that menisl harm hadl hesn “pelanget® maﬂmMMmﬁom d
orture i the Tertutie Vietian Pretection Adtf, 280531 §8 136Goaiei peribleffé
inchuing) post-traunnatic Sress Sarone, ﬁtﬁﬂwmmif&armnhsﬂygmr sﬂiteﬂi‘hemas
in question. SeeMehimevicoy Priciekay) 698 885 ufbppd I 2820} 448 ¢N Da&!)(ﬂXR):(y’ﬁhgl og on
thefact dhat “each plaintiff condnuestio siffer kangterm oo asamnemit off
adieslsthey suffered” yearsafier ﬂmdlwwémwmmmmmﬁemaw
“jrclonged wartal hanni”); Sadhe v. Asaesaf 0 78/6 BubphppdEb606p6012QE (B. [PaP202803)

peondtocblec invidbidbaroditiaddeveivaet’. Therr anre:
ESreppiireent ghbaeacts néithacSH lofféasee. Hif féorexampli cp anemiioeoDEan -

mmmmmmmmwmumwwwmaemmmo
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((maigmat vietinn suffered “prolonged et kanni” wianheewasdhonililly dinggasiaad]
ihvaatened with diesth over aperiod of four yea)™ By conirest, &t leest oecourt kesheld thet -
thementa traumethet mfswﬂi\emu’mdcmeﬂydmssmmmmé Ponbhmggdomaated -
R Mwmaumaw&:mmaﬂmmmm,,lms Hﬁﬁps%ﬂm,l%ﬁ@@ (SD.
Fla 2008) (helding thet parsonswiko ittt gyupodinteveenighitt aadiweeectincateassiwit
wmmmwm@em mmmmwmummmma hed
\onged femtal ham” uider the TVIPA). Decisions interpreting smousbgdﬂy
i ug* Whaer 118@ ) enbaeRethisitiapietaiion. SecliviteSRatesvSppieldi,
gi 2448, @@d@w 29253@ @MWM@W@WMM"&M :
suftered from last g debilitstion” persisting long after atraumaic physical injury -
iR geterminl Y afaeteali  aseaniial)); UnitetiSRtassy Gy 384G BAG -
655 (8th Eir. h@!smgthﬂ persistence of post-traumstic stress syndrome morethanone
Sa¥ mf f@g@@&iﬁi&t@d 2protracted i of the function of 4. . . nental faculty™);
SAatesy Lbwee 43P 3435453 Q99395(8)cﬂmgmg;t§yps¢¢bgleg mrmmmmths
aiter 2 ineigent @@Ad@?@@@f@"pf@tmed impeirmen”). 1nihe shsence of professional
psychological carein the menthsand years after aniuncidiont mgﬂw;ﬂmymmy aunshee
6n occasion turned away claimsthat even extremely violent acts caused a “protracted :
impelrment of the functiom of a.. .. mental faculty.” See, eg). UdinitbSr8tasos RiRixer 83 8$§3d
542, 548 (1st Cir. 1996) (averﬂnmmg sentencing enhancement based on a “protracted
inmpairnient” when victim had not sought counseling in theyear falowing imoidiset). Thus;
whether medical professionals have diagnosed and treated such a condition, after these
techniques have been applied, is cartainly relevmt to determining whether a protracted
impairment of a mental faculty has eccurred >

|

Glven the C1A’s 96-hour time {imit on continuous sieep deprivation, the hours between <
when these mental conditions could be expected to develop and when they could become ofa
severity that CIA personnel terminste the techmiguewiauld mot beaf sufficient divstion twossatady;
the requirement that the impairment be “protracted.” This conclusion is reinforced by the <
medical evidence indicating that sich conditions subside with one night of normal sleep.

 Wieloverpeeession indisapion todistamine
stresssyndromewouldvmlatemeSBIoffam CIAsexperimcesmththetlnrtyda‘ameaswnﬂIwhommhawed f
techniques have been used iin the past, aswellsmfmanﬁ‘ommhmmnmnmg sgmﬂmtmﬂmrma*
sleep deprivalion technique, bor any of the sther six aliancet teshiigues kil torasaRRE traumamicsaes
syedrome. CIA medical personnel have examined these detainees for signs of post-traumstic stress Sdlrore, and »°
aone of the detaiinees has been diagnosed (o surfer from it.

" There is also a question about the meaning of “bodily injury” intieSEl offense. Aseqdamﬂdmwa i

ﬁebmadermmpammedeﬁnsmetem“bodﬂywsjchthatmy“lmpmentofthehmctwnof .
. mental faculdy” wotild qualiify as a bodily injury. 18 U.SC. § IRS5(). If this were the govening

dﬁnmﬂophysedl injurry o tihe body wotild be requited foe one of the specified conditions to eonstitute ™ Serious
bodily injury.” There are reasons to believe thst incorporating this definition of “bodily injury" into the SBI sfianse
iis not warranked. Nevertheless, whether a “bodily injury” involving a physical conditiion is recpiiied for the SBI -
offffense is ot a matter we miust address hiere because none of the techniques at issue would implicste any of thefoor
conditions feciied under the defiinition of “seriaus badilly idjury,” even in the abserice of any separaie physical .

iy Feduiieent.
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D. ;
i
Our snalysis of the War Crimes Act thus far hasfocused an whether the epgplicstion of 2!
proposed interrogation technique—in particular, extended slesp deprivation—creates physical or
thental conditions thet crossthe spexific thresholdls eststtished i tine Adt, Wictroveatiiiessead|
guestions of combined wse before in theanitiad of the aiti-torture statute, and concluded there :
that the combined use of the six techniques st issue heredid mut res it iin theinpasdion of
“extreme physical pain.” Memorandurn for John A. Rizze, Senlor Deputy Generel Couinsel,
Central inielligence Ageney, from Sieven G. Bradbury, Principal Deputy Assisiant Attorney
General, Office of Legal Counsel, Re: Apilicaépool 48/l & €5 98 2840-2040 %0 Conbimedi ned
ﬁm@ﬁb@mm M?ﬁég@aﬁaﬁupg&ﬂwmﬁ m Gviay 10,
§ eonelusion is inpert € becaLise ‘adreme pan i i
it % for m@mmmmwb@ﬁ%agd&mmeﬁﬁw s&ﬁB ;
eoncerAing i mparmems” CIA ebservations of the combined use efiines diquesdond:
sugpest that the addition of ether techhiguies shringtheaplicalion f cdansiriseagndigiatiaon
would geeelerate or aggravatethe e@gamveaimmam s6soeited with the technigue 56 #5416’
reach the specified thresholds in the OIT inel SBY cfansss Gvanihepiriculrizes @wmanicse
forth in the War Crimes A€t the combined Use of the six technigues new propesed by the@tA
would not violate the Adt. .

E

ca e e ses e by

- The War Crimes Act addresses conduict that isuiiversdly condiennned| and| dinet
constitutes grave breaches of Conyuon Artide 3. Cangyess enscted the statuteto dedarequr
Natioi’s commitment to those Conventions snd to providle aur personnel wiith clarity astodie -
boundaries of the criminal condluct prosertbed undler Connmnan Article S of theGaran ;
Conventions. For the reasons discussed sbove, we conclutiedint diResix technighesprapases far
use by the CIA, when used in sccordance with their sccorpanying linuitstions snd ﬁwds do
not violate the specific offenses esigblished by fheWdar CoithiassAgt. »

m.

For the reasons discussed in this Part, the proposed interrogation techniques aiso are f
consistent with the Detainee Trestment Act. ;

A,

’ The DTA regpirestine Ulsited Statastoanayly witthasdin eonsitutiond stantiadisindhe
treatment of al] persons in the custody or conirol of the Unlted Ststes, regardiess of the i
nationality of the persom or the physical location of the detention. The DTA provides that “(njo
individual in the custody or under the pliysical control of the United States Governiment,

regardless of nationality or physicall location, shalll be subject to eruel, inhurian, of degrading :
treatment or punishaent." DTA § 1408(g). The Act defipes “cruel, imaumm, o degrading
treatment or puiiishment” s follows

zo=-seore T [ ovor
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Ia this section, the term “ cruel, imhumen, or degrading treetmert or punishment”
mezans the cruel, unusual, and inhumane trestment or purishment prohibited by
theFifth, Eighth, and Fourteenth Amendiments to the Conssitution of the United
States, as defined in the United States Reservations, Deelaretions and
Understandings to the United Nations Convention Aggirst Torture and Other
Forms of Cruel, Inhuman or Degrading Trestment or Punishment done at New

York, December 10, 1984. ;

DTA § 140%(d).* Taken asawhole, theDTA inyposes a statutory requirement that the United 4
States abide by the substantive constitutional standierdis applicable to the United States under its .
reservation to Article 16 of the CAT inthe treatment of dietainees, regardless of location or
citizenship. :
H
The change in 1aw brought about by the DTA is significant. By its own terms, Article 16
of the CAT applies only in “territory under [the] jurisdiction™ of the sigmatory perty. Im adidition
the constitutional provisions invoked in the Senate reservation to Article 16 generally donot
spply of their own foree to aliens outside the territory of the United States. See Johwmsor v. .
Eisentrager, 339 U.S. 763, 782 (1950); United Siatesv. Kerdtigge Uhpyuiddez 499410852399 2869 :s
(1990); see also United States v. Bt 3605532243337 1993)) UditeddS ey v(outisss- |,
Wight Expart Corp., 299 U.S. 304, 318 (1936). Thus, before the enactment of the DTA, Uhited
States personnel were not legslly required to follow these constitutional standards outsidethe
territory of the United States asto aliens. Nevertheless, even before the DTA, it was the policy «
of the United States to avoid cruel, inbuman, or degrading treatment, within the meaning of the ,
UL SS. reasanuenion ko Avtitte T of e QT off Ay distdimecimU.S. autably, reggantiiessef 1beesiion
or nationality. See supra &t\n’i | . THeepargecdit Hed I wusst bocoatiffy tHisspodicgyinnbosthatifiee. ;

B.

Although United States obligations under Article 16 extend to "the eruel, unusual and
inhumane treatment o punishment prohibited by the Fifih, Eighth, and/or Fourteenth
Amendments to the Constitution of the United States,” only the Fifth Amendment is directly
refevant here. The Fourteenth Amendment provides, in refevant part; “No State siedl | .. ;
deprive any person of life, liberty, or property, without due process of lew.” (Emphasis added. ))
This Amendment does not apply to actions taken by the federal Government. See, e.g., Sem

P N

b,y

% The purpose of the U.S. reservation to Article 16 of the Convartion Ammmemmwmm
_ mezning to the definiion of “cruel, inhuman, or degrading” trestment or punishment besed on Uniied Sistes 1aw,

particularly to guard against any expansive interpretation of “degrading” under Article 16, See Summaryand -
Analysis of the Convention Against Torture and Other Cruel, Inhumen o Degrading Treatment or Punishment, in :
S. Tresty Doc. No. IG9D-20), st 1165 ExsoudivctinanshSirmnany s At il Ty SSExsec Repp1 001
30, ConuarttiandggaistToralitel ne dOter Tend, ikl mah et DrgredingJiaadingnt ealbenaehmen? dndSpseatug. 25-26 (Aug
30,1990). The resesvation *construes the phrase to e enademive with theanstitutions cruel;
uausual, and inbumane treatment™ ExeciiveiBeankiSpummpardotiiualiy s tiet il C AT 8, 5 EdexBepRep1194-30
at 25. Accordingly, the DTA does bot prohibit all “degrading” behavior in the ordinary sense of the tern; instesd,
the prohibition extends “only insofar as" the specified constitutional stendiards. 136 Cowg. FRec. ROIB((199)). -

zoes=crE T [ o sor
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Francises Avis & Athletics, Inc. v. Uil SketeasQlynpico(onmm. 433305 5822 5420231
(1987); Bollings. Sharpe, B67U.S. 497, 498-99 (1954). ’

The Eighth Amendment prohibits the infliction of “cruel and unusual punishments™ As | ;
ihe Shpreme fepestedly has held, the Eighth Amendiment does not apply until there hes
b@ﬂ ' fBFEHﬁl adjudication of puilt” SeeBell w. mmmmsssanomm;

W‘fﬂé WSS 63 STLIA((39775) seectbodlhrecSrannianarod Reidiee

1
s

45@@3&@ 2005) (dismnissing selaneas Eighth Amendment clgims '

Amendrent applies only after an inglividual is eonvicted of & crimme”). The |

iim}@ isabﬂﬁy of the Eighth Amenaiment under the reservation to Article 16 was expressly :
f&s8! by the Senate apd the Exeeutive Branch during ihe CAT rtification diiberations:

The Eighth Amendment prohibition of cruel and unusual punishment is, of the

three [constitutional provisions cited in the Senate reservation], the most limited

in scope, esthis saendment hes consistently been interpreted as protecting only

“those convicted of crifies” Ingrahaany. Witigdint 43601556631 66841297Y). Thbe
- Elghth Amendment dioes, however, sfford protection against torture and ill-

treatment of persons ip prison and sifiilar situations of cevimiadpumishiment.

Summary and Anslysis of the Convention Against Torture and Other Cruel, Inhumen or
Degrading Treatment or Punishment, in S Treaty Doc. No. 100-20, at 9 (emphasis adidied)
("Execuiine Branch Sunwnaty aind Analysisof the CAT"). Because mome of thehigh vaue :
detainees on whom the CIA might use enhanced interrogation techniques has been convicted of .
gny crime in theUnited Sistes, the subsiantive reguiremenis of the Eighth Amendinient zremst .
directly relevant here™ ;

The Due Process Clause of the Fifth Amendment forbids the deprivation of “life, liberty,)
or property without due process of law.” Becatise the prohibitions of the DTA are directed at
“treatment or punishment,” the Act does not require application of the procedural aspects of the :
Fifth Amendment. The DTA provides for compliance with the substantive probibition ageinst
“eruel, inhurman, or degrading treatment or punishment” &s defined by the United States :
reservation to Article 16 of the CAT. The CAT recognizes such & prohibition to refer to wims
sbusive acts that approach, but falll short of, the torture elsewhere prohibited by the CAT, See -
CAT Art. 16 (prohibiting “other cruel, inhuman, or degrading treatment or punishment which do
not amount to torture™). The term “treatment” therefore refers to this prohibition on substantive ;
conduct, not to the process by which the Government decides to impose such an outcome. The .
addition of the term “punishment™ likewise suggests a focus on what actions or omissions are

¥ Thisisnat to say that Eigltin Amvendiment stamtiadisaecofimoimyoottemec nmt}yuylm«ppee .
conviction interrogation practices. The Supreme Court has nisde clesr that treatment ansourting) to puiishmert
without a trial would violate the Due Process Clause. SeclibiedRiatos Sohahes s 148]5%73%7415(4'9(19,87);
City of Revercw AkassCeeneal Hdsiospe34035| 259 28024953538/ ivk) # 6, 1441 40 53 3363%-1h. 861m.16-17.
Treatment amounting to “cruel and niusual purilshinsent” uinder the Fighil Asmandiseait 2150 sy constitie ’
prohibited “punishment" under the Fifth Amendinent, Of course, theCamaitidion diessmataibbtidacinrastioni
of eertain sanctions on detginees who viclale stlidivemieswibiletanilly deianrl $ReeeQ S v.
Caﬁ)mr SISO B2 AAE8 (399D). :

28
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whimelsly effesied o didgines—ist upantieypraessiorddotiing o mppsstiossautomees, ¢
(@ Gamébeéfez Mdagse 528 $) 5030 YL RIIOY{ehsay thgtt ket MMM|M@Q{IOW
ferm “thel iseqrabliesf many meadings isoien influenced by tewedistht smerrd L)),
Mereover, the DTA it imchuties excamsiveontidisolet] mm@m%@mﬁ%‘ﬂ)%
ifforded cartsin distsinees in military custody. SecDIANS] 2465,
detailed procetives applicsbieto particuler dsteimess cermot bereeontiled with ﬂremmm

the DTA weasitantiat] siimultaneously toextiand! tegmmatiod mmmmm
Clause generdly fo i ditzinees neldl by tineUhitist] Sttss i

Rather, the substantive conypanent of the DicTmess i gyt
trestment, iﬁduﬂiﬁg\mﬁ forms of iterrogation, a*emmmﬂﬂemﬂm tnd and! conviction,
This propesition is one thet the SupyameCaunt endirmed sy 22003inClamve.y.
Meariinez, 53831 55766Q12008) . Seeed ci 737860041 e A73 B iphic)i popomhy. id. 787787
(stevems 1, concurring it part 2nd diisssnting im gart). Furfner remforcing dhisprirdpie, 2
falority of the Justices recogpized that the Self-incriimination Clause—instead of proscribing
particulsr neans of interrogating suspects—only prohibits coerced confessions from being used .
{6 secukre acrinirdlceamis BN SeeaHahey 28535 | 45768 TeR(ityotipyropmijomnd beoftwrfour
Justices) (“[Mjere coercion does not violste thetext off the Self-Incrimination Clause zheent use ;
of the compelled siatement in a criminal cose agginet fhewittnsss”)); id 267784 §ooteer ] ],
concurring in the judgment) (rejecting themaion of 2 stanttAlorevilzion of the prvilege
subject to eompensstion” whenever “the police obitain any invaluntary sdf-incriminating
stetenent™). :

In this regard, substantive due process pratects apdn imtiervogation prectioes that !
“shoclk]) the conscience.” Rochinw.Calideria, 343409, $6165T27Q 95252 ecdsal €v@apiay of
Sacxarenton Lewisi$ 23803, 33838 4848 $4998) 16 thithisdr i rfbalfa arttemiung woweiieiave
spoken of the eegﬁlzwle level of executive abuse of power asthet which shocksthe
eonscience”).”® The shecis-the-eanscience inguiry does st focus o wielher theimerrogetion .
was coereive, which is the relevant siandard for whelher 2 datement welld be sdiisiblein
ourt: SegMalioy v. Hegan 3383sS1 Ly ¢ el dib s SietriosriningéarchalagckHhe
eanstitutional mq is net whether the conduet state offices in obtaining the confession
vwas shecking, but er the confession wasirecand veluary”). tnstead, thetrelevamt -
liberty is Reiffresacthrieamunlandtll interrogations butftreslan rIRNsEvere badily oF mental
harm inHicied in the course ef an mt&regai@ﬂ b Whldnsy My s 73 2dd 9801 I9FA AT ¢
1989) (Posner, J.). 1n order o crossthat “high® thresheld in thelaw enfercement somiad, there
rAust be “misconduct that areasonable person WGbid find so beyonel the nern of proper ,mkv&e

exarnple, by a bipartisan of legal schol md icynngkers, cdred! ty Pt H@mmﬁq ;
Generall dgyﬁ%the dimgﬁfzupdmmﬁ?}am g %ﬂh@d’&?a@gzanggﬁmrmymw}fyand

Demoer alic Freeldomssi b O T aeeraon3 18 mepiepaémept thslicdiatsal

this part of its inerpieiition of Article 16 in congressiondl iesanany, io the enackent of the DTA, e
Prepaied Stalement offPaaidi IF. Piivin, Assaicie Deputy mm% exal, before the Permaanert Hewee Selest
Coxieriiies On inltelligence, Treatmanl7iMgsmeses) o Glsieb Mm%«m,(uyzm@m) ._
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procedure 8516 shock the comssiance, ﬂmitthﬂnmﬂmlmm)mﬂtmmﬂmdbynmnmfm
or enxiety, but severe mental suffering.” Fd. ,

Aswe discuss in nore ditail below, tedidistivecomssipagel trtirrgyiin :
of interests that leadis to amore flexible sentierd them the impeiry mmmuﬂvdwmm
that acconmyenies the introduction of statements at a crinnimel trizl, and| thegovernmmental infierests
at stake ey vary with the context. MWMMMQMWMW
interest i ordinary law enforcemeitifionnthe more compelling interest in safeguarding national!
security. 1n 2001, the Suiprenne Court mtledhlisdidtincion clegr i fihedhegpropascanad: Tive
goverament interest in detaining illegel aiensis different, the Court explsined, when “asppifiaiff|
narrovty to asméll segment of particularly dengerous individusls, ssy, suspected terrorists” -

Daais| S B8 9. 678789692 0001 hikpeqpraxinai o deteaiabin Rodrdhimendaneintent
jurisprudence as well, where“special neetl; beyond the narmnd need for law enforosment,” can-
justilty warrantless o even suspicionless seirches  MetoonnS Sabaidlrse 74 v cheipf] SLHSJ.S.
646, 653 (1965). 1n this way, “the | @mdwt@mﬁm ganerel erimeconirol
pfegfamsm these that have anether paricular purpose, such 5 protection of citizens against «
ial hezards or protection of eur bereers” I resSkabaeses RIBBSA 7L 7 For.

. 5peEl
tntel. Surv. €. Rev. 2002). indees, in oReFesHi Amansinent ease, theGaut dinat

while it weuld et “sacetion [eutomebile] sops;justified enly by theganas imieeat iinsiige J
control,” & “roadblock set up 16 thwat anithmheatttenaiia Atk walldmnseantananidly
differeni constitutional question. Mdiappiti s \Edeiiag) i1 61533, 32,2:0¢8500).

c i
Application of the “shocks the canstianae” test isannplicsted by dhefect that thereaie!
relatively few cases in which courts havegyliat! tat dest, andl theeeasssitiivorontatisag >
interests that differ significantlly fram thoseof the ClA itierrogation program. TheCauton
Soacoarnant 0. \Lbeseaghpbiagdatishehehoie {aona libkiineterhydedi ek Tl fiaividtida to
determine whether conduct “shocks the constiance” 523 U.S. ai $17. Totreaniiay, “[Hules
of due process are iat.. . . subject to niecheical appllcstien inunfenilisr teritory.” Jd. & 856):
A clam that government “conduct “shocks the esnssencs” tharefore, reghlies mmw
of circunisiances” Jd. TheCourt hesagtaet!

The phrase [due process of law] fornulstes a concept less rigid shd nnore filidd
than those envisaged in other sperific and particular provisions of the Bill of
Rights. Its application is less amatior of rule. Aseariad] diania isiotedasatty
an gpyraisal of thetotality of facts in agjiven case. Tinat wikich gy, in e
setting, constitute adienial of fundamental feirness, shocking to the whiversal
sense of jjustice, may, in other circumstances, and in light of cther considerations,
fall short of suich adenial.

Id. at 850 (quoting Beits v. Brady 3350U 848554 6521342)0) )R dalsaiac QikL i RibniAITo, 7@
E.3d 21, 24 (5th Cir. 1995) (“Tt goes without saying that, in dietermining whether the
congtitutional line has been crossed, thedizmet oy musstecvione] mﬂmmnmwvhbdw
occurred."); In evaluating the techniquesin question, Supreme Court precedent therefore :
requires us to analyze the circumstances undisrlying the CIA interrogation program—Iimmited to -
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high value terrorist detainess wivo posssssimidligaeaiticd tothe Gl mmﬁmu———mﬂ
thlisdwly is mot a.context that hes arisen under existing federal court precedent.

En mmnteymdme/awhwﬂrpmnw m@lﬂwa&fdeﬂamﬁmglMer :
. exemtiveconduct “shocks thecomssiome™ The test reguires first eminepiry into whetbes the
condluct is“arbitrary in the constitutional senss,” thet is, whether the conghct lspmwugnaet@
the government interest involved,. SeeLevissS223L8SatB840. Newx! thdtetrequlices
considerstion of whether the conduct is djectively “egregious’ or “outrageous’ in light of
traditional executive behavior end contemporary practices. Seeid A SimS, Weeonsides eaeh

element im turn. i
)
i i

Mﬂ@wmsﬁm@&mmmmﬁmmdﬁymmﬂe
condlct is“arbitrary in the constitutional sense,” that is, whether it amounts to the “exercise of -
power without 2y reasonsble justification in the ssrvice of alegjtinnate governmental i
objective” Id, 523 U.S. at BUH imtennd quotaion malksonittial)). “[Clionthuct intendedto
injure in some way unjustifiable by any government intared istine sort of official action nnost
likely to riseto the conscience-shocking level,” athough deliberate indifference to the risk of
inflicting such unjustifiable injury might dso “shock the constionse™ idl. 26834031 THee ’

“shocks the conscience” test therefore requires consideration of the justifications underlying such
condluiet in determining its proprey.

Thus, we nnust 100k to whether the relevant conduct furthers a goverament interest, and to
the mature and inyportance of that imterest. Because the Due Procees Clanss “leysdiown g ] ...
categorical imperafive,” theCaurt hes“repesiatiy hekil finat e Goustonesnt sreguiaiory interest
in commuity safety can, in approprizte circunnstances, outweigh an individued’s liberty
inlerest” UnmitedlSatasy Seieis)c 8190 8l 3393M84398957). , 3

!

Al Qeetiels demonstrated shility to Isunch sophistieated sttacks causing riess casualties |
within the United States and agging United States interesis worldwide and the threat tothe -
United States posad by sl Qaatie's continuing efforts to plan and 1o execute stich sttacks
mdiqwtaaly implicate a compelling governmental interest of tihe highest ouder. Tt iis ‘@hwiious

and unerguablle’ that no governmental interest is more compelling than the secutity of the .
Nation" Haig v. Agpec 4531 S. 780), 3V ((FH7))(Sttattonsoniitia)) seecdicSaizens) 180 5L.S:
at 748 (noting that “society’s interest is st its pesk” “in times of war or nsurrection”). The CIA
mterrogetion program—and, in particular, its use of enhanced intetfogation teghniques—is
intended to serve this paramount interest by producing substantial queniities of otherwise
unavaileble intelligence. The CIA believes that this program “hes been a key reason why al-
Qulida hes fziled to launch aspectacular attack In the Wiest since 11 September 2001.*
Memorandum for Stewei G aetibury’ Pt s Deputy Assistant Attorney General, Office ef
Legal Counssl, fro et Leph! Group, DCI Counterterionist Ceriesr, *

Re: Effectiverassgfithel (. 2liigence itz bganb o Tetasinpies 85 2RIV a1, ﬂ)(iﬁp5)
(‘Bfectiveness Merio"), Wemstmd thiet use of enhanced technigues has produeed

significant intelligence thei the Government hsusedl o ke theliaian s Aﬁﬂﬁﬁ’%ﬁﬂt,

explained, “by giving us informetion abeut terrerist plans wessuld net et aRywhere siss, the -

1
1oz seere T I or o o
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program s saved innacerk lives.” Address of the President, East Room, White House,
September 6, 2006.

For example, we understand that enlenced interrogation techniques proved particulardy :
aruial im theinterrogetions of Khalid Shaykh Muhemmed and Abu Zubeydah. Before the CIA
usid enhenced techniques in interrogating Muhamnmed|, e resisted gjiving) amy information sboift
future attacks, simply warning, “soon, you will know.” AsthePresidiont infornmed e Natiom in
his September 6th sdidress, once enhanced techniques were emyployed, Muhammad provided
information revesling the“Second Wave” aglst to arash alijacked sirliner into theLitrary
Tower in Los Angeles—the tallest building on the Weest Camst. Information cbitzined fikom
Muhammad led to the capture of neny of the al Qaeda operatives planning the attacik '
Interrogations of Zubaywh—amfin, once enhanced techniques were employed—revesiied two al
Qazeda gperatives giready in the United States and planning to destroy a high rise apartment -
building and to detonste aradlologlcal bomb mWaﬂnngﬁm,, D. C_ Thetedmmlwere«ﬂed

RN

United States military and intelligence operations may lsave degraded the capabilities of
al Qaediaoperatives to launch terrorist attacks, ot imtelligence indicates that d Qaadiaremsins a
gravethrest. In asposch last yesr, Osamabin Laden bossted of the deadly bombings in London
and Madrid and warned Americans of his plansto launch terrorist attacks in the United States;

The delay in similar operations heppening in Anerica has not been because of
_ failure to bresk through your security nessures The operstions are uinder

preparation aind!you willl secifemityparikbeesesth ainineitiicyaraiogoith
_preparations, Allah willing. :
2t hitp:/fwww . braithart-conv2006/ LA 'f FESVBES henil (Jan. 19,2006). In August :
British autherities foiled & terrorist plot—planned by &l Qaeda—that intended :
sinuitaneously to detonete more than 14! wiidis tisdly jetstraveling across the Atlantic and thet
threatened to kill mare clvilizns than sl Qeetids maekseﬂ Sepiember 11, 2001, :

ere 1s some indication that these major attacks will originate,

SrenecsoimrimergeivDhatl) &t dinaseromiobathikthe hveddkinpd el

This intelligence relrforees thet the threat of tRrkonrist Atkacks posad by Al Q&
continues.

(FRIJJUL 20 2007 15:12/8ST. 18:10/NC. 6180428777 » -
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In adiition to demonsirating 2 compelling government interest of the highest order
underlying the use of the techniques; the CTA will apply several meanuessthet will wiler the
program to that interest. TheCA im tinegmest inesttdbenantiwilll coninctotakesgssific
precautionsto narrow the class of intividiels sahject o enlroresslitechniquess. Asdrseribed -
gbove, careful screening procedures arein pleve to et axionssl tadigueswill treusd]
onlyindkeinersgmiansef sgents or menbesef A Qaatior itsaffiliates wihn erereesonghly
believed to eritical intelligence thet eanbeused {0 prevent future terrorist attacks against
the Uiited andl ils inlarssis. Thetasitha athoncsd iechnigueshevebeen uesed io daiein !
theinisrrogations of enly 30 high value dietainees oLl of ihe 9B dietzinees wiks), & varicustines; |
havebeen ih CIA gemenstrates this sekaeinidy . Tmmr@wmﬂwﬂmﬁmaa :
graghet for suspested terrorists whe might pessess helptul imfermetion.

Héboeerdnhariticiolio m@hﬂﬁmmmlummmﬂpmmmﬂﬂﬁws
enhanced techniques would be wsed only when the Director of the CIA cansidiers them mecessary
because a high valueterrorist is withholding or nianipulating critical intelligence, or thereis .
insufficient tineto try other techniques o shlsin suchimicdliganee. Oracapproved, enhanced
techiiguies would be used only 26 1ess harsh iechniquesfall o ssintevogaorsun ouk of time in:
thefsce of an imiminent threst, so thel if weuld beunlikely thet o detsinee would besubjected t@*
inere duress than isressonably necessary to elicit the information sought, The enhisneed
{echiigues; in other words, are et thefirsiopion for CIA irtieisgassandionted @@nwmﬁ
righ vilue detalinee. These procedlresiargel theteshilighiasen siitismswinaethnepeientis fisF
siving the lives of innesent Personsis the greaiet. _

As important as carefully restricting the mumber and scope of interrogsations are the !
sifegpiards the C1A will employ to m@emmmmmm theearewith which
herein are the miinimurm necessery to ﬂilﬂﬁtﬁﬂ aa eﬁeawe pregram deagﬁed to obiain the most
valusbleintelligence possessed by &l Qeeda operatives. The CIA interrogation team and medical
personnel would review the deiginee’s condition both before and during [ ation, EHEUHBQ
that techni ques will not be used if there isany resson 16 believe their useweould csuse

dietsinee significant mentsl or physical herm. Moreover, beeau&thﬁieequueswaeadm

frexmthlaaunilitiey 1§ SHREFUHEMMAQY thecmpaacioft mﬂumﬂa@% :.

by theCIA hasbeen the subject afeeteaave medical studies. of these iechhigues M50
been employed earlier in the CIA program, snd the CIA now hesits experience with these
dietaimees; including long-term medicel snd psychological observations, & an additional
empirical besis for tailoring thisnarrowly drawn program, These detailed procedures, and
reliance an historical evidence, reflect alimited and direct foeus te further a eritical

governmental interest, while 2t the seme fimelinineing Ay L IRRRITY et daaness. m

this context, the techniquies sre not “arbitracy in the conditutiona sense”
2
The substantive due process inquiry requires consideration 6f not only whether the
condisct is proportionateto the governiment inferest involved, but aso wihatner thegsndust is

consistent with abjective standards of condluct, 86 meesured by traditional executive behavier
and comtemporary practice. 1n this regard, theinguiry hes s iistorical element: Whether,

108 seere T overs”
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considered in lxght of “an understanding of ticulifoel! executive iahavior, off

practice, and of the stamdiardis of blame generally applied to them," useof the enhanced '
interrogsation techniques constitutes government behavior that “is o egregious, so outrageous, -
that it mogy £2irly bessid to shock the contemmporary conssianse” Lew/is, 8330554887 i3 seee
also Radhin) 33221 5Sacl 669 (Wiaksibbieipgpnbbbl g daobsppeswititbat i gl oss Odnittheune
hend the gloss mey betiwedlgposit of iistory, wivrdsy aitemgamstedimic coneant”). Inthis :
sectlon, we consider examples in six potentisily relevant aress to determine the extent to which "
those citer aressimay inform vt mammwmm@mmmmmm of

the CIA progran.

In condueting the inquiry into Whether the propesed interrogation teshrigues are
consistent with established standards of executive conduet, we are assisied by ouF prieF
Comeres et i e ok ool o el o st il g

eriminal 1y, pr eertain "egregiond)’ and “outrageous™
zets, andithe CIA does not propose to use technigues thet weuld eopiravene these amé@%g
Certzin methods of inkerrogeting even high-ranking terrorists—such as torture—may well v#el@te
the Due Process Clause, no metter how valuzble theinformetion smght. Vet moneof the :
techniques at issue here, considered individually or in combingtion, constitutes torture, cruel or :
iitinuiman treatment, or the intentional mflldwn of serious bodily i ijle under Unrted States faw.

i

with traditionsl executivebehavior end contemporary prmﬁoe, efa'e begmffr
premise that the proposed techniques are neither “arbitrary” as a conditutionsl imetter nor
vialations of these federal eriminal laws.

Wie have mot found examples of traditional executive behavior or oontempora‘y prmticel
thet would condemin an interrogation program that flirthes a vital governtnent interest—in
particular, the interest in protecting United Sistes eitizensfromcstastrophic terrorist sttacks— .
and that iscarefully designed to avold unnecessery or significant harm. To the conirary, we i
concludefroimthese exaniples that there issupjert widiin comeniporary eonmiunity stendards °
for the CIA interrogation program, a5 it hes heen prepesesl. 1ndlees, the Military Cammissions
Act itself wees proposed, debated, £nd eneeted in 6 smell part op the assmption that it wsuld
diow theCIA program o go forwerd., _

&dWWWthJB@mWMW ;
wihether variouss police interrogation practices “shock the conscience” and thus vielate the Fifth :
Amendiment in the context of traditional ariminal law enforcement. Tn Rochinw. Califernias 342
U.S. 165 (152), e Gaunt reverend| aarimind canddion whaeiheprasecution inroduced -
evidience against the defendant that hed been obtalned by iheforcible purping of the didlandant's
stomach. The Couttt's sndysis focused on the brutaity of the pelice congluet & issue, mﬂiy
theintrusion inie the sefengant's bedy:

Illegally bresking into the privacy of the petitioner, the siruggie to epen his meuth !
and remove what was there, the forcible exiraction of his storech’s contents— :
this course of proceading by sgents of the government to obtain evidence is bound
tooffend even hardiened sensibilities, They are niethods too close to the rack and

the srew to permit of constitutional dlifferentiation.
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Jd. &t 172 Likewiise, iim Williiamns.\Urinidiei et & 1U1SU93. (9519531 GmBournsidasiubeed o
conviction uindey astatutethat criminalized depriving en individusl of aconstitutional nightt
windler color of law. After idantifying four suspets; thedishandint esed| “bretial mmmman

acaifesion framesdh of tham” Id a 3B.

A rubler bose:, 2ipistol, ablupt instruprest, &szsh eord 2nd @%f wﬂmw@
wssd im the project. mmmmwmah. i) f?ﬂ%@n
moimaties; wiien ewestiimbist], iewass egoattddy Hiitw .
sosh aordl Mﬁmwmmmmrmmmmm i
it i the stomach aggin and| aggin. Hewesputteedkimtivdian andide :
procathrewasrepested. Qumewastediedlaggiinsd tieewed edgiammeddnitithe
chest with aclub. Each was besten, threstened, and unmercifullly punished for

several hoursunti! he confessed,

4. & 98-99. The Caurt cheracterized thisbrutsl conduct 25 “the desicuseof focetondea |
snen testify sgeinst hisnnset” end hed little difficulty concluding that the victim had been deprived
of Hisrigituntler the DueFioosssClause. Jdl.aeti 00300 ([WiHeeecpotices tikeowacktes sorthiadir |
owh hanls, setaevigins, teat and pound themn wnill iy aodess;, teocamsittietipitstt @
dioubst that the pofice heve deprived the victim of aright undier the Comsitution™). Willizmniss :
significant because it appears to be thearly Skprame Court ceseto dieclere an interrogation
uneonstitutionsl where its frults werenever ussd as exiidianee in acrimiod trigl.

1n Chaveezv Mbarinacz B35 19. 36002 (080 3hd peicti bade eptbstiedetic ipdapla i i, a
gunshiol wourd victim who wesin severe peln andl believed hewas dying. The plettiff was mot;
cherged, however, and his confession thus wasmever iimtroduicad zggins hinn in acriiind case. -
The Siprente Court rejected the plehmiff's Self-Incrimination Clause claim but remanded for
considerstion of the |egality of the questioning Lnder the substantive due process standard. %e
id. a4 TT3 (oplnion of Thomes, 1); idl. «#t778575% §S0utey J.] conoourtiggijidggineery).
Inmportantly, the Court considered applying apsiantislly fasrerestrictive sienderd then “shocks _
the conscience’—a standard thet wolld have cetegorically berred all “unusually coercive” :
interrogations. Seeidl. s 7833, 7835((0Rem3S )] conoaHagi i pas tand dikseatiipiipaar))
(describing the interrogation &t 1ssue gs “toriurous’ andl“adassic exsniple of avielstion of &
constitutional right implicit in the concept of ordered liberty”) (intemall quotdiion maks -
ornnitted]); id. ast7086((keentaly, 1], coanarihgoiianttaadidiseantingiingane)(( THweCoaesttton .
dioes ot countenance the officiall imposition of severe pain or pressure for puirposes of
interrogmiion This istrue whether the protection is found in the Self-Inatiningian Clause, the |
broader guarantees of the Due Process Clause; qr iatin™"). Adlead five Thisians owever,
rejected thet propesition; the cortext-gpecific nature of the due process inguiry fequea ihigk the
standexd remaln whether & interrogation is comseienceshoeking. Seeillagl 7446 ﬂmm
joined by Rehnquist, C.J., and Sealia, 1); idl. 28770 §50uke 1) ceambm@ Lo
joined by Breyer, J.). ;

tThe The CIA program is mtich l%mvaaveaad extreme than much oftile condud: it e !
Supreme Court has held to raise substantive due process concerns, conduct that hes gienerally
invelved significarit bodily intrusion (asip Mw) poHdmitictor odntigifiasteedo,
extreme pain 208 suffering (26 in MilkiamramItEiRg7) A /Y8 duegRResrer fidiseeetclinuit

_}
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has ebserved, the threshiold defining police Interrogations that exceed the boumdls of substaptive |
due pfaeemga“higﬂ” o, wiklich requiires “missondiuct thet anrcerailiensmsahwoukifindde :,
beyend the nerm of propex police procedure estosinck theamsians artithat isclotled to «
jReluEE Rt Mmerely moneniery fear or anxiety, int saemaiel sifaing” NiliaasSTrP 29d -
& 195, 1n eontrast, and es discussed i distzil below, tineadnarosiinnogpion tedhmigirs et

issue here, if applied by the CIA i themaner dissoribed im thismmeanwantion, dmmmmm
{evel 6f brutal and severe conlet. The iimerrogetorsin Riilizamsicos ey shibustatefof
guins, saeh eords—desigined to inflict severe pim. Mﬂ'lemmdthetaﬂm@sdimlm hereinm
ipvelve physical contact, none of them will imvdveﬂmeummfam“wﬁtemlmw'ul :
infliction of exireme pein, Asproposed by theClA, mored ciinbjpessivobieetbe
indliscriminate infliction of pein end suffering, or mmstmdfmtsm mngmmf&smm
the aceused by foree and viclenoe” Wiiliamms3 84UIS. 110160202, :

Moreover, thegsva‘mitiﬁta‘ﬁ # isneinesthef Hhoessssiins 5
peneral interest in law enforeament™ Thet government interest is strikingly d;ffm from wm
isat stakein the context of the QLA ragram. Thepratedion of the Ulritet Stes and its :
interests against terrorist attacks that, s expaiance proves, mey result in mesdve civilian
casugities. Deriving &n ebsolute standard of conduct divorcedfirormcontext, as Chianezz -
demensirates, isnet the esdsblished gpplicsion of five“shocks the comsiamas™ teast. Alltoglh -
none of the abave cases expressly condones thetechriguiestinat weanrditier i, rrmﬂwdiws
Weﬁwma@mmmmemmmmmommmwafmgn
eneny, and thuss collectively they mmwmmmmaﬂmw ;
applicable to the techniques we camsiger ingee™

Unidet\ SateiMiidey yooetenahd DinktaltsthSstasAyrhyshasdificd edopmedurm“forg
military intelligence interrogetions in the Ay Fiedid Mdaruad] . (inSogientioer @, 22865 ttee

m/ebwammmmmmmm > At ) sivecassabifote
courts spplying section 242 consisiently Imvefmm mmmﬁmmﬁm 'Ira)rthmaﬂ
federal pattern jury instructions for section 242 prosecutions ssk the jury to dieridlewlaingr dheviaiinm weas .
“phys{edly assaulted, intimidated, or otherwise sbused intetionally and withautjusiffedion. ElclemhtCimimuit ,
Pattern Jury Instiuction 8 (2008). Courts of appesls; particularly siier the Suprane Conitt sclgrification of the b
“shocks the conscience” standard in Lewiss haeraspeartattiiead sortibelbedibe snadecboaldbbgysaitiicach iy a
\egitimate povernment interes Rogntsy Ciityllile| RiRacks 15234 390790798 @thtlir Ol o 08). ;

% In the context of distention for a’dkmya‘imim lmmm’oemait mmmmwﬂlmmssmtmmh
adequae food, sheiter, clothing, and meadical care” XanmbqgwwsmwﬁBmﬁwma' Fatliaitae to

provide such minimum treatment, in mast circumstances, wonld presumebly “shock the constienes” The Court Iias
not cansidered wiither the government could depart frorthis general requirement in a linited manner, targeted st'
protecting the Nation from prospective terrorst sttack. Nevertheless; i isinformnative dua bt droemitineses
confinement at CIA fzcilities, spcitenaosathumftor 13N A iz At aneesl Coarset] Conotatint] zaaee ;
Agency, from Steven G. Brathury, Acting Assistant Atisiney Gave:l, Olffice of Legel Conitnsl, Appliceaisnnofibe
DetaimecTreeamroentAcid ComnibiOasOCtiwinemanCah Sl iRl ligel bgeperdyJeydon Pabaindsanis {aagt 8 (Aug.
31, 2006), and the interrogation techniques considered herein, seeinFER el T0FZ ceRiply idifHOCs:0d caatidé s,
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Departraent of Defierse issued a revised Ay Fighibdanud| 222220 Hiunaarintedl ggaee

Celestion Operations, This revised version, likeitspreatisnseanr Anmy FidiMeameed 34332 likess -

@vaxety 6f interropation technigques thet generstly invelve only verbal and emotional tactics. In
the “emetional love approach,” for exsniple, the interrogator might exploit the love adetainee |
Feels for his fellow eoldiers, and usethis enstion to mstivaie the detzineeto conperste. Army
FieldWanval 2-22.3, at 89. Theinterrogator is sdlised (o beextremely careful that te dines
Ret hresten oF egeree 855 ! 364 conveying a e wiglt heaviclation of the [llhnfm'm
@eéeefwﬁmag Ju&s * The Army Fi TS HberopaslinRa toerppesstiy apppove
fechy oF Depariment of Detense palicy, also explicitly pfehibits gigh :
technl Pfij F@E@iﬂg the gelanee to benaketl, e N L :
FEReF; (2) Plasing heeds oF saks ever the headl of 2sletaines, &Eﬁg&&&iﬁﬁ@&@m@éﬁ i
(3) Applying bestings, electric shock, burmns, or other formsof physical pain; '
(4) ‘Waterboarding:' (5) Using nillitary working diogs; (6) Inducing hypothermia or hest injury;
7) mock execuitions; (8) Demiving the dietsines of mecessary food, weter or maliiwl
ecare” Id. st 520, The prior mnmmmm@wmmmqmmmaﬂm
deprivation™ and “abnormal sieep deprivation.” ‘,

The elghteen approved techniques listed in the Armyy FediManudlapeatiffeesest fhomasd
less stressfull than those under consideration here. The techniques proposed by the CIA arenot :
strictly verbal or exploitative of feelings. They do jivalve physical contact andl the imposition of
physical sensstions such as fatigue. Therevised Ay FidiiiMianiad) asddibgpiconmenab thiss
wotild appesr t6 provide somme evidence of contrary executive practice for military interrogationsi
Wihile fione of the six enhanced technigues proposed by the CIA isequessly prahibited wndier
the current Manual, two of the pmposed techniques— “dietary nmwmom" and “sleep !
deprivation™—were prohibited in an unspecified form by the prior Manual.

Nevertheless, we do not believe tihat MWMMMMMIIMWMM
“of traditional executive behavior {and] of contennporary practice” in the context of theCIA .
progiram for several reasons. The prior manuid wasdieigned for traditione anmedl anifilicts,
particularly conflicts governed by the Third Geneva Convention, which provides extensive -
protections for prisoners of wir, including an express prohibition of atl forms of coercien. See i
Arniy FieldManual 34-52, & 17 to 18 seedbsadchta iv-yrépairininghteteongibioy el osapiply
with the Geneva Conventions end the Usiform Code of Military Tustice); GPW Art. 17. With |
respect to these traditional conflicts, the prior menual provided stenderds to be edministered
generally by military personnel without regerd to theidientity, value, or Salusef theddainee,
By contrast, e Qaeda terrorists subject to the CIA jrogram will bhevaaviul enerly conbatants;
not prisoners of war. Even within this cless of uniawffill combatants, the progiana will be ’
sdministered only by trained and experienced interroggaters wio in turn will spply theteehuﬂm
only to asubset of high value detainees. Thus tireprior mand diiracte| A exantinggered
obligations of all military personnel that would arise In traditionsi armed conflicts between i
uniformed armies isnot controlling evidence of how high value, unlawfill eneny copbetanis ;
should betrested.

i
In contrast, the revised Army Fiali Rdanisdiwaasviiitéanviibhaarespfidi wadfrﬁﬂd@hu.

that it would govern how our Armed Forees would trest unlawfull enemy combetants captured in

the present conflict, asthe DTA required before the Manua!'s publication. Theraﬁmmmy
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Field Manual authorizes an aditifions intsragation techmiguefor parsoms wiw erewslawful

combatants znd who are “likely to possess impartant intelligence” See Army FiddiMemud|22-
22.3, AppantivdM. This appendix reinforces the traditional executive understanding that certain
mterrogmon techniques are sppropriate for uniawful enemy combetants thet should not bem

with prisoners of war.

The revised Army FigldMimwadlkaanoobbaldestbieechen Jifintyy sotiddrdilibonhieirig
been publishied only in Septermber 2006, Mere significantly, the revised Arny FieldMaiiel
by kﬂewiedgeable high level Exeeutive Branch officials on thetamsissf avsther
undersianalng @6 well—that there hes been 2 CIA interrogation program for high value terrorisk
ameggg@miamm that could help proiect theNation from anether catastrophic terrorist
ngly, p@lieymasaseeu prohibit eertaln inierrogation techniquesionmgeneral
56 en these iR nmlitary eustody hesaliea H
to CIA eustedy. That Undersianding—that the nivlitary operalesin adifferent tragition of
gxssitive a6tien, and mere breadly—is established by theted of theDTA itk . TieDIA
reguires that these in the “eustody er effective eontrel” of the Department of Deffanse Bok be
“subjest i any treattnent oF iechiighe of interrogaiion net autherized by o listed iR theU.§,
Ariny Field Manuiel on intelligencelnterrogiiion” DTA § 468, secrlbeqat] §8 106653y
conirast, the DTA does not apply this Field Manual requirement to thosein the custody of the
CIA, and requires only that the CIA frest ilsdigiamnessinaranane eonsdgant widbdhe |
constitutional standards we have discuissed herein. DTA § IKURB. Acoordingly, neither the
revised Army FiddManual wer igsivior idaratiomns providic cprirelling evidianoe of exemtive |
practice for the CIA in interrogating unlawfill enemy combaiznis who possess high value ;
information that would prevent terrorist attacks on American civillans,

Staie DaparbroenRegpast Edcaofey e ithél friftclbdpepartmenCatiatntBdgepartmon
Human Rights Practices, the United Sistes condienuns torture and other coercive irierrogetion
techniques employed by other countries In discussing Indonesis, for exanple, the reportslist s
“[plyeiiogical torture’ conduct thet nvolves “food and sleep deprivation,” but give fio specific
information as to what these techniques invelve 1n discussing Egyp, the reportslis, as

“methods of torture,” “Stippiing and biindRliding victims, suspending victinsfronna ceiling or,
dioorframe with feet just touching the floor; [am] besting victims [with various objects].” See
also, €. Wmmﬁmwﬂmmﬂmm«e%waﬁmmwu@swla
(discussing sleep deprivation as elther torture or “ill-irestmant™).

Thmrepa‘ts, however, do mt ﬂ'ovide controlling evidence that the CIA interrogation
program “shacks the contemporary conscience” As aninitial imatier, the SatcDapatiment e
informed us that thess reports are ot meent 10 belegal concusions; but instead they are public
diplomatic statements designed to encourege foreign governments to siter thelr policiesina |
manner that would serve United Sistesinterests, I any event, the condened iechinigues e |
often part of a courrse of conduct that uwaiveseth& mere severe technigies aﬁapwsi@w

i %dwmmmamﬂnawymhwyoﬂiw w&nnﬂqﬂeﬂmﬂb&m@mﬁm&f@ﬁmﬂlﬂ

" ranuil, however, MMdeWEWMAWW§
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undertaken In ways that besr mo resensbiznce to theClA inttermpeion pegyam. THueresensShn]
the-condemned conduct as described by the State Departrrest;, for exempike, iexeroneiionship
with the CIA’s efforts to prevent catastrophic terrarist attacks. I Litveria end Rwandk, these: :
tactics ware usad to target criticsaf the goverumant; Tnbiorsion sssouitly foressusediteiy i
techniques to obtain confessions for crinminal law enforcement, to punish, 2nd to X reRey;
Egypt “emplayfed] torture to extract information, coerce opposition figures to cease their
political activities, and to deter others from similar ativities™

The econandiiment of the United States to comndienmiing) tartore, the indiscrimingte use of
force, physical retaliation against political opponents, and coercion of confessions inm ordimery-
crimipal cases s not inconsistent with the CIA’s proposed interrogation practices. TheCIA’s
screening proceduires seek 1o ensure that afnanced! techiighes arewsat] im fiecwany fow
interrogations of terrorists who are believed to possess intelligence of critical value to the Uniittell
States, The CiA will useenhenced technhigues orly to the edent needed to cbizin this
exceptionally important information end will {ske careto avsidiiiflicting ssverepdiner sadfbei
or sny {ssting or uinnecessary harm. TheaA nsmgamsd&igiwm Wdﬁam@m
fore duress then isjustified by theGaeprmanctisyanar
States snd its interestsfeomnfurther terrorist siiscks 1n th&wsﬂd respects; it fundiamentsily
differs from the conduct condemned in the Stste Departrent reports

DecisinnsiyyFooega THbiluiahal T whisréis gibiianialcuddedsesint ¢niagaiaion
practices thet argusbly reseible some at issuetiare. 1n onedf the cases, the question In fact was
whether certaln interrogation prectices net & Sandierd thet isbaguiisticslly siniilay to the“aruel,
inburmen, or degrading treatment” standard in Article 16 of the CAT.. waﬂgam@
did ret apply a standard with arly direct relationship to thet of the DTA, for the DTA speifically
defines “eruel, inhuman, or degrading treatanent or punishient” by reference to the established |
standards of United States law. The Senale's reservaiion 1o AHisle 16, incorpoidid into the |
DTA, was specificallly desigined to adept 2 discernable standard biesed 6h ihe Uhited Sigles '
ﬂaedeamea; ?ﬂ“@l‘ﬁgﬂ gevemfﬁieaémg@ wg@é@uﬂd %gm S%{E b ghded '

sions 6F internati 3 ymg ervise apsn:
terms sueh &5 “cruel, ithunen oF glesraaing ireatinent 6F Puliant
Sengte’s reservation 15 thet Avicle (9's standard SMIILEES =275 d@ih&m it
by the Senete reservation—is net eortrolling unaer United Siates [aw .'

Thethreshold queestion, therefore, iswindher these coses have any relevanceto the ,}
interpretation of the Fifth Amantiment. The Supreme Cout hashuat lnaketl to ftaeisn o
international court decisions in determining whether conduct shocks the conscience within the i
meaning of the Fith Amendment. Morebroadly, using foreign law to inierpret the Ulrifed Site
Constitution remeins a subject of intense debste. SecRppevyStomoenSB489.553557878 |
(2005); id st 622-28 (Scafia, I, dissenting); Aoy Vifgigini 33636, 5. S0804) 8 1 220(602);
id &t 322 (Rehnquist, C.1, dissestiing). Whenimepreing theCantidution, wem@em;tg
must look firsstend foremost to Unlted Siges sourees Seg, €5, Audieasser dieAstignmney
gt the University of Chicago ILaw Schod! (Nov. 9,2005) (‘*Thesswhs seek to enehrine foreigh
iaw in our Constitution through the eLiHS therefore bear aheavy burden™). Thisfesusis
particularly important here because the Sende’s reservation to Aiticle 16 was designed to
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provide a discemable and familiar domresticlegi standiard! thet would toee i izted from tie
impressions of foreign tribunals or governments on the meaning of Article 16's vague language.

We recognize, however, the possibility that members of & court might look to foreign
decisions in the Fitth Armendment context, given the increasing incidence of such legal reasoning
in decisions of the Supreme Court. Somejudges might regard the decisions of foreign ar
international courts, under arguably analogous circumstances, to provide evidence of
contemporary standards under the Fifth Amendment, While we do not endorse this practice, w
find it nonetheless appropriate to consider whether the two decisions in question shed any light
upon whetber the intefrogation techniques at issue here would shiock the conscience.

We coniclude that the relevant decisions of foreign and international tribunals are
approptiately distinguistied on their face from the legal issue presented by the CIA’s proposed
techniques. In Prefand v. Uniied Kingdom, PEHINR Z50((15880), e Einspran Caunt of Hunman
Rights (‘ECHR") eddressed five methods used by the United Kingdom to interrogate members
of the Irish Republican Ariy: requilting detainees to remein for several hours “spreadeagled
against the wall, with their fingers put high abeve the head against the wall, the legs spread apart
and the feet baek, causing them to siand on iheir toes with the weight of ihe body mainly on the
fingers"; eovering the detainee’s head with a aark heed througheut the interrogation; expesing
the detaines to a eeritinueus loud 2nd hissing neise for a prolonged peried; depriving the detaﬁée
of slesp; ahd “subjeeting ihe detaines(] ie a redused diet auring their stay” at the detention
faeility. 1t at § 96. The ECHR did ot indicate the length of the periods of sleep deprivation 61
the extent i which the deiainee’s diets were odified. . & $01044. THecHCTR W Hagt i
combinetien,” these teshAigues were “infRuman and deprading treatment,” in part because they
“argusfed in the detainees] fealings of fear, anpuish, and inferiority capable of humiliating and
debasing them and pessibly brealing their physical o meral resistance” Il a §01867.

The CIA does not propose to use all of the techniques that the ECHR addressed. With
regard to the two techniques potentially in common—extended sleep deprivation and dietary
manipulation—the ECHR did not expressly consider or make any findings a5to any @t@m‘j

that accompanied the United Kingdonn's interrogation technigues. A United Kingdom repert,
released separately from the ECHR litigatien, indicated that British officials in 1972 had
recommended additional safeguards for the sleep deprivation techniquies such &6 the presence
and monitoring by a physician sifilar to procedures that are now part of the CIA program. m’
infra &t 72-75, The ECHR decision, however, reviewed these interrogation technigues befere
such recommendstions were implemented, and therefore, there is some evidenee that the
teehniques considered by the ECHR were net accompanied by procedures and safeguards sifmils
to these that will be applied in the CIA program. i

More importantly, the ECHR made no inquiry into whether any governmental interest
might have reasonably justiified the conduct at issue in that case—which is the legal standard t
thelDTA requires in evaluating the CIA’s proposed interrogation techniques. The lack of such 8n
inquiry reflects the fact that the ECHR's definition of “inhuman and degrading treatment”
little resemblance to the U.S. constitutioaak principles Incorporated under the DTA. The ECHR
has demonstrated this guif not only in the freland coseiiself, tut &lso in other ECHR diesisions
that reveal an expansive understanding of the coricept thet goes far beyond hew couris in the
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United States have interpreted our Consiiunfion. For examyple, the BECHIR bstield] thett e sn-
cailed “desth row effect™—the years of delay between the imposition of a death sentence and its)
execution arisingfkomibe petitiona’s pursult of hisjudicial rematies—iteslf comsiitutes
“inhudan or degrading treatment or punishinent " SeeSomingoy UhigédEesd 1EGUCCHRR.
439 (1989)! The Supreme Court, by contrest, asroutinely refused to entertain such clains, and
lower federal courts have ot found thenn to kave mait. See, ecpg. Laekdsey. \Tehasas1914.9.S.
1045 (1995) (denying certiorari to review a decision rejecting such a claim over a dissent by
Justice Stevens); Allamy. Gnbem da 3430 FdBHBA6 IHS(RI0IE12008)Er hE iRicdientcanaanot
eredibly afgue that the evelving sizndards of gecency that Ak the pregress of A mslLRg
society, 26 evidenced by the desisions of state and federal 6oL, are meving ioward recognitien
of the validity efizacey dlaims”). TheECHR also hisreaslthe Convation i gra]

that eeurt autherity 1o serutiniZe prisen sonditions For exampls, the hies consiuges! dhit it
i$ 1RRuman 2nd desrading {6 eonfing twe mmwmnwwmm@
betvween them. ik V. Yl aipeperit 2226@!@3(18@@9) A&M@Mkﬁﬁ@%ﬁ!@é@ﬁ%@&

the ECHR HE!HII well regavdl the propessd enhianeed irterregation techhiques; of eveR ms
8xistenee of e ChA inieregaiion Progm Sl o canstiivie “eruel; iuman, oF degrad
treshment mmeﬁm@mm iR the Eropesn @ewameﬂ i{aweée eg%

the ECHiYs inierpretation oFits oA Evropes Convention human Rahts stiandard
a%ﬂ\;gm gvi gngfte wﬁan@r the E1A echnighesth ghestion b@?swm@l walﬁ@m@i:m

The Supreme Court ofl[suael 's review of interrogaiiion techniques in Public Conmittec
Against Toruecy Iianak IO CI BINOOMN 000y mitatly | yatusdadpgofofeigiptedaddb seaserot
relevant here. There, the Israeli eourt held that Israel’s General Security Service ("GSS’) was
not legally authorized to employ certaln inferrogation methods with persons sispected of terrorist
activity—including shaking the torso of the detalnes, diepriving the detalnee of sleep, and fﬂ‘dﬁg
the detainee to remain in avariety of stress positions. The court reached that conciusion, ;
however, becsuse it found that the GSSanly Heall fircafirarity to angepeinintstagations [
specificallly authorized by Isreeli domestic sistuteand thet, vndler the dihen “&dsting Siaieef 1aw!)”

_ id af 36, the GSSwias“aubject tothesamenstirimraptl et o ithundiiam rlee
investigaior,” id & 29. Seeid (‘Thereismoatedna gransCRSSinestipatassessd
interrogating powersthet are different or msyesignificant then fivssegranies dhepslice
investigator.”). Under that 1aw, the GSS waspennitiet aily i examineaudl]) sy aeers
supposed to be acquainted with the facts andl circumsiances of any offense™ and to reduce theik
responses to writing, and thusthe siatutedidl not permiit the “physicsl menns’ o interoget
undertaken by the GSS. d st 19 (citing) tiheksneli Ciivinsl Prageshire Siaiie Avt. 2(
(emphasis added). At the sametime, thelsraell court specifically held open wikether the - |
legisiature could authorize such techniques by statute, idl at 3536, andl diterniined that it W@Aﬁﬁ
appropriate in thet case to consider spedd interrogation methods that might be suthorized wheh
necessary to save humen life, id at 32,

2 Thelsmeli onut resgyizedl tut lawe toatlumiitsken atresty ablliggtion o sefrzin from cue, i
or degrading trestment, Pulblic Conrptitted st ToFome) WO CIRIOA/3 28, 25 dufte oprospesificdhpigyogiatatied
its holding not in its interpretation of any tresty, it im lsreeli sttiory lav:. hrdises], ioamunt mespsizeithat die|
legislature could“ grant() GSanvea:gausmemﬂmty o apply physicd foroe during dheinierogstion of
suspected of involvement in hestile terrorist activities” :dmw%u@y&amh@ﬂ&bﬂﬂguﬁb&ﬂmﬁf

TQ T NQ

41 -




FROM SITE 1
‘l % DOJ - (FRIDJUL 20 2007 i5:i4/8T. 15:12,N0. 6380c28778 P

Aswe have explained sbove inffindimpparticlar U.S. Supreme Court diecisions to te
distinguishable, it is niot the law 1n the United Siates that imiervogations performed by mtelhgmle
officess ffor the purpose proposed by the CIA aesulijent totiResameniissas menilar psiice
interrogation(s].” Fd & 29. Thus tielsreeli anun atitfessatl afundinmentaily different WQ%
that sheds little light on theinguiry beforens. Wiherethelssati G lkattetlany syt
autherity with respeet to interrogations, ihe ClA isagiestly suiliorized by statuteto * eﬁileﬁ
mtelligeﬂee threugh humen sourees and any other approprigie means’ end isexpressly
digtinguishedromdomestic law EHEQPS@H@@HE adhonties S0U.SC. §ARKUNIY. Txuiagt)
b@f@ﬂd&h@@m $ general sistiiery authen w@ﬂ@tmﬁaﬁmﬂ@h@m@a the Milfiary

Eommissions Ad Itself was epaeied Ee the €IA | ien ) |
«i%% Pl e bia

P f?&ﬂwﬁ %E%‘y%{g i ﬂﬁ%"%;me@w e sty e |
e i i e

wﬁ%‘%‘é@ @{9 Cemnent iV

mr oe H

dards that govern
fenonst organizations
fherels
f&f mjﬁf vV'
coptlict
He @f@ et%ta [
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' Surviva] JasinnREGsistmeCend EltopeafSSERERE ikhgdni Ag wé soteinatenkbat thi
© outset, variations of each of the proposed techniques have been used before by the United Szt
; . providing some evidence that they are, in sonte circunnsiznoss, comsistent with exaautive ‘
S tradition and practice. Each of the C1A"s enhianced interrogation techniquies has bemn adispted !
i " from miilitary SERE training), where techrigpesvery nnech like these have long been used on our |
1 ‘own troops. Individuals undergoing SERE training arechvicesly im avery different sitition | !
= from detainees undergoing interrogation; SERE traineeskanow thet the trestimant tihey are i i
experiencing is part of atraining progreni, that it will jas oty ashan tisne, and that dney will net ‘
be signittcantlly kharfred by the tralning,

_ We do not wish to undla-statethe:mmtm of these differences, or the gravity of the
psychological trauma thet muay accompany the relstive uncertainty faced by the CIA’s detainess,
On the other hand, the interfogation program we consider hererelies on techniques thet hieve
been deemed safe enough to use in thetraning of cur owin froops. Wiecan ditaw At keas are

. conclusionfifomthe existence of SERE training—uise of thetedhmigues imvelved inthe IA's
interrogation program (or at lesst die similar techniquesfiroimwhich these have been adapted)
cannot be considered to be el yrioeasRRantMdn tiidilibnale LGt Y HBREAGR 28k

“cortemporary preciice’ repardless of conied.

o

the State of Israel, is emacted for a praper purposs, and (infringes the suspent's libary] @mﬂﬁﬂﬂtm@wﬁrﬂhﬂ

? . required,” id. att337.
10 seere I cverc
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Maemm@mﬁ&fdﬂﬁdm@ymm%nﬂﬂnal ngnmdmaglémgémm{rary
practice” end the “standards of blame generaily applied to them" weconsidier trecutiet of the
recenit debete over the Military Conmmissions Act, including the views of legislators who have
been briefed an the C1A program. 1n PubdiccConmirisbcdgapesnToritare  HCH1063) Gk the
1srseli Suprene Couirt observed thet in ademearacy, it was for the political branches, and not the
courts, to stiikethe gppropristie bdancebitween seaurity inperatives and humanitarisn
standrels &nd it invited the Israeli lepistature io enect 8 sistute specifically delimiting the
Security service's autherity *to apply physical foree auring the interrogation of suspects
suspected of imvolvement in hostile terrorist actividies™ Id at 35. In the United States, Congy
in fact emected such a statute, responding to the Praiibiant's inwittetion by pessing) theMillisery
Commiissions Act to allow the CIA interrogation program to go forward. While theisolated
statements of particular legidlators are not dignasitive as to winatiner specific imterrogation
techniques would shock the conscience under the DTA,, weproperly may considier the Military
Commissions Act, taken 25 awhole, in conding to anumbesanting of “ contempoery pracios,
and of the standards of blame generally applied to them,” and what Americans, through their
represeniativesin Congress, generaily deem (o lcazegntdiiorantiudt ty theaaative dlicids

charged with ensuring the nistional security. Lewds, 53331 8Sa6882 hg8rLRdpenci4 HUBIJ 5 b51

(2005) (finding the pessage snd repesl of siste kawstioherdevant to aunemporay sandiards
under the Eighth Asmendimnent); At3ss 58018 S BD{stnn)e).

The Presidiant insogprated the politicsl delsieover winat would become the Military
Commissians Act in his speech on September 6,2006, wherein he announced to the American
people the existence of the CIA program, themabies] the d Qratindietzinass wite adl been
interrogsted, and the need for new legisiation to allow the program o “go forward!’ in the
of Hamdon. As the President later explained: “Winan I propesad ihis legisiinn, uwmm
I wuiél heve onetest for the bill Congress pregueed: Will it allew the CtA program to
continue? This bill meetsthat test.” Remrks of the President Upon Signing the Military
Commiesion Act of 2006, East Rooni, White Heuise(@at. 177 2006). Senaarsaida {6 #ts
passage sgreed thet the sigtute mus be siruetured {6 t the C1A\'s program to continue. See
152 Cangy. Fec. STOGEK 6, STUGRG3(Sat. 220, 2068) (aiamant of S0, Greaan) (“ Shswilgl wee
have aCIA progran classified in neture et weuld aiew ischnigues not in the Aty Fielel
Menual to get good intelligencefrosmbhigh velue targeis? The answer firownaty polnt of view is
yes, weshoulal”); id. & SUPAWH Eaemant < Ssan. NECa) QNP 60
doubt—ihis legisiation will sllow the CIA to eortinve interreseting prisoners within the
tioundisries estgblished in the billl*). Represeniative Dunean Hunter, the leading sponser of ife
bill in theHousss, siiilarly deseribed thelsgigaion 25*lening] the decisions 516 the
of inkerrogetion 16 the President and to the intellipenee professionalls at the CIA, so that they may
carry forward this vital program thal, ssthePlauiai sptaner, mmm@mm
intelligence necessary 6 protect the country romanether catasirophie terrorist attack” 152
Cong. Wex. TSRS (Sept. 29,2006). Theuaiifies dhedi CrmusAgt 2
c@gmafﬁveﬁmm for interpreting the Geneva Eenventions s that the CIA program

g0 forward atier Hapean.

The Millitary Connmrissions Adt, tothesai dithiatpeitit o lisereesgesittic
interrogstion techniques. Asdiscussed sbove, Manbersof Congress on belh Siglesef thediahite
expressed widely ditferent views asto thespesifie inevegation tesm&w.sm HOghY oF might
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fiot be permitted under the ststote. See sypioastnl B3 Womededbess yeauiHases nftomwtiusstiagt
prior to passege of the Military Commmissions Act, several Members of Congress, inclucing the
full memberships of the House end Semate Intelligerce Commiitises and Semeior McCeim, were
briefed by General Michael Hayden, Director of the CIA, on the six techniques that we discuss
hereln end that, General Hayden expisined, would likely bewmsosssary to tieCIA distention and]
interrogation program should the legisiation be enacted. In those classified and private
conversations, none of the Meniners expressed the view that dineCIA intenogmiion progrem |
should be stopped, or that thetechniguesa issiewereinagpapiaie. Many of thoseMeanibers
thereafter were critical in ensuring ihe passage of the legisiation meking clezr through their
public statements and through their votes that they believed that aCIA program dang thelines
General Hayden described could and should continue.

Beyond those with specific knowledge of the clessifiiad details of the program, all of tthe
Menibers who engaged in thelegjislative debate were aware of matiareports—some acourate,
sorme not—describing the CIA interrogation program. Thoseimetiareports suggpested thst the
United States had used techniques including, and in some cases exceeding, the coerciveness of |

' the six techniques proposed here  ThePresidiant srequeest that Comgyress penmit the CIA pmgral'm
to “go forward,” and the carefully negotisted provisions of thehill, cealy presented Cangress
with the question whether the Usiited Sistes should opersie adassified irterrogation program,
limited to high value detainees, employing techniques thet excesded those employed by ordinary
[ew enforcement officers and the United Siates nxifitary, but thet rennzined lawful undier the anti-

 torture statute and the War Crintes Act. There can befittie dinat tinat dnesitissemusnt passese of
the statute reflected an endorsement by bsfn tie Predidion andl Gongressef direpslidicel tbmmih%s
shared view that the CIA 1mten'ogalon program was consistent with contemparary practice, and
therefore did not shock the comscience. Wie dip wit tegiand] dhiis gasilitics| endioresmernt of the 4!
interrogation program to he conclusive on the constitutional question, but we do find that the
passagee of this legidlaiian provides a relevant measiire of contemporary standards.

% % H

The substantive due process andlysis, a8 always, s rensin highly senstiveio coniext.
Wie dio mut reggerd) eny aneaf the contexts discussed here, onitseu), o answer dhesrifics
question: What interrogation techniques are permissible for useby fralned professionels of the]
CIA in seeking to protect the Nation fromfforeigimnterrorists who spersie through a¢iffuse angl |
secret international network of cells dedicated to lauinchiing eatastrophic terrorist stiacks R the
United States and its citizens andl ellies? Nonetheless, weresd the conditutional tradition
reflected in the DTA to permit the United Siates to employ anarowly drawn, edensively
momitored, and carefullly safeguarded interrogation program for high value terroristsihat uses
enhenced techniques that do not Inflict significant or |ssting physical or mental her.

D.

Applying theselégal standierds to the six proposed techini ques used individuslly and in
conipetion, we conclude that these techniquies ere consistent with the DTA.
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detainees sabject to it suffer ro edverae health effects. The EIA° mlgé%&fetha the é&%ﬂ%
reeeives 1000 kCel per day 25 2n absplute MiRIFIM, SlRXRl Bal AStNARR I LR Aass %
eormmereial weight less progrems. Medics] perionpel closely mepiter the drizipee Sirng the

application of thisteshnigue, éﬁéthét&hﬂﬂmiﬂﬁfmm% a% of Midiesl
ggnnel er if the detainee |eses mere thep tem pereest Egh\ léth%énef H*&)i
uaappedmag exposes the detainee to 7o mweﬂ
from the CIA thet thisteehrieie lmsmmm wgmm@@mm
er appreciation for food. In light éa%uerés the teehpigues effectiveness,
the@wgegeefwgteehmque demet mlaetheb A :

physical contact between the interrogator and the detalnee. These corréctive techniques are of
two types. First, there are two “hoids” With thefeclal Inslé], theinterrogator places ksl
either sidie of the disizines's face i) A dmanng careful to Aurid] Ay eontadt with cyes. Witk dwe
sttention grasp, the nterrogator grasps the disisinee by tiewdlar antldiamstimttottie
interrogator in order to regain the detanec’s sttention, wiileusing acollar ar towe around the
back of tie detaines’s neck to avoid whiplash. These two techniques inflict no appreciable pain
on the deteinee andl are diirectad wikally @i refbcusing thedistsinse antheinterragation andl
frustrating a detainee’s efforts to ignoretheimterrogetion. Thus, the diescribed techniques dio mot
violste the requirements of substantive due precess.

Second, the CIA proposes to use two “slgps” Inﬂie&hhmm silam ﬂhemmwm-
begin with his hands no farther than IBinchesewey frenmiiedictineedisd 3 aublmaa/ssnﬂee
the detzinees in an area of comparatively little sensitivity between thewais: m thestemum
The facial sizp involves a trained interrogatior’s striking the ditaimee's cheek wnth lushmml L
the holdls, the slaps are primarily psycholegjiedittetinhimees tormaiica Haciedehil orthibbc
they afemtmtenﬂbdl. and may mot bewsat], to extraet infomdion ﬂmmdh‘mmﬂwfcmea ‘
physical coercion.

Thereis no question, however, that the dapsrngy mormantarly inflict soonepain. Bot
carefl safeguards ensure that no significant pain would coour. With the facial dep, the i
interrogator must mot weear any rings, and must strike the detzineein theasabetwesn ﬂneﬁlgnd‘
the chin and the corresponding ezrlobe to avoid ary contact with sensitive aress. The
interrogator nmay not use a fist, but instead must use2m pen hend 2ndl mketl*nedHameeaﬂy
with his openfiingers; not with his:paim. With the elstimiinel sy, theinenagetor dkaomoay nbt
use afid, gy not wear jewelry, andl may strike oty tetwesn dhesiernun and themeaud. The
interrogator is required to mintsin 2 short distance betwesn himssif 2nd the detsingsto pr
ablow of significant force. Undioubstedly, a single applicstion of elther of these tecthniques [
presents a question different ffrom thelr repeated use. Wieuintiarsiand], however, thet intaregaicrs
will nat apply these slaps with en intensity, or sifequensy thet will cuse signiticant physicsl |
pain or injury. Our conclusion that these techniquies do not shock the conseience does nok ﬁiéa
that interrogators may puiich, best, or otherwise physically sbuse detainees in an effort to exiract
information. To the eontrary, the fesult that we reach here is expressly limited to theuse of faf
rore limited slep technigues-thet hevecarefully haan desened 1o difect detdness
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W,wmnmﬂmmmymw S!q;surdhmrfiamofpﬁwsndlwmmﬂq
bemfdllhese desctiibed may raise different and serious questions under the DTA.

Maonitaring by medical pesanid! is also important. Medical! persommel] observe the
administiaiion of any slap, and shoulid 2 detainee suffier significant or unexpected pain or harm,
the technique would be disconfiinued. [ this context, the very limited risk of herm associated
wwiith tthiis technique does not shock the consciemce.

. Exended Stegp Depiveaiban. OF theteahriquesatitressss] im difis mamwrandlum, extandial
sleep deprivation again, as under the Wear Crifines Adt, reqpiresthe most edended anslysis
Nonetineless, afier reviewing medical literature, the observations of CIA medical staff in the
appiicatiion of e tedhniique, and the deriilad procedures and safeguaids tihak CIA interrogators
and medical stalff must folliawv ia applying the techinigueandl imanitiering itsaplication, we
coinciude that the CIA's proposed use of extended sleep deprivation woulid not impose harm
unjustifabie by a governmerital interest and thus woudd not shock the conscience.

The scope of this technique is limitedt Thedigteineewonldl hesabjected to momettin
96 hours of continuious sleep deprivation, shsest spexific additional spproval, including legsl
epprovalfromnthis Office and spproval froimthe Diremiar of theClA;; tiedistzinecwmidithe
allowed an opportunity for eight howrsef unbrerrupted sleep fellowing tireapplication of the
technique; and hie would be subjected (6 1o imaredhnan aiota «ff TRDHaoussutHeestizgp
deprivation technigue in one 30-day period. Notably, mens have been kept continuously -
swskein exaess of 250 hoursin metical Suties. Thee sremetical sudies siggesting thet deep
deprivation has few messurable physical effects. See, ). W ¥\Sidgeciibe Ielctingions
- Seap intinaanaad s dhamilots-23- 21998508 o e hed rke teralacaufbése jcd;
studiesislinnited. These studies have been condlicted vibder circurmsiances very dissinilar to
those at issue here Medical subjects are im avelaxed aenvironmnat andl &t relative libaty 6o do
whatever keepsthelr Interest. TheClIA digisiness by onmiras, acuriiiathy intier dliness anad
thelr freedom of ninoverment and sctivities are extremely limiied, CIA miegical personnel,
however, have confirmed thet theselimited physicel effects arenet sigrificatly apgravated in
the unigueandicnmeant of aCIA inLragmicn.

Asdiearibed] o, die CIR s vretihod] of keeping dietsinees swke—onnti Auous
stending—esn cauee adients, or suelling) i the lower legsand fedt, Maktisiniag the sancig
msnon for asmany 26 four disys wenld beedrenely unjlensent, a6l Linoler SRS GlEMATANGRS
painful, o ediamaiﬂi mﬂefﬂma@&wﬂdyuﬂmﬂmm&ﬁm&mﬂﬁ@@ﬁi
ortor

* Weewntkestontitioatdiuingeussadt
wimali afften wezor digesiidle

mmmmmm@amwmmmmnm@ﬁmmbf
mmmummmwmmwm
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At the seme timg, however, the CIA emplaysmany safeguerds 1o enmire that thed?m
dioes mot endure significant pein or suffering. The dietainee is st prammited] (o suppont ik we
by hangjing from his wrists and thereby risking injury to limsslf. This precaution ensures that
the detzines’s legs are capable of functioming normallly at all times—if the detsinee cannott
suppart his own weight, administration of the technique ends. In addition, the CIA’s medicall
personnel nnannitor the detainee throughout the period of extended sleep deprivation. They will
hetn use of the technique should they diagrose the detainee ss experiencing hallucinations, other
sbnermal psyehoelogical reactions, or dlinically significant diminishment in cognitive
funetioning. Megdical personnel &lso will monitor the detainee’s vital signs to ensure that they
gi@y gfl‘ﬂﬂ gglrﬂmal parameters If megical pefsenﬂeil‘ deterg;ﬂe g& the fdaercﬁnee develeps

nicelly sighificaat egenaor s experi gﬂlw sical pain for any reeson;
{gehiighie glther is giseantinued er sther me@aaﬁ@ewaseﬂeussd Th@
Fesommedations s¥e sighificant, besause they bugiaght that the CIA uses extended slesp
deprivation merely to wesken adietzinee’s psychological resistance to interrogation by keeping
him swake for longer than mormal periods of time.

whether acourse of interrogation “shocks the conedancs” it isinportant to evaluate the effect
of the potential combined use of thesetechniques See, eg), AWibimsns Ukieid Sk aat % BA1 8 .S.
97, 168 (1951) (evalugting aihree-day course of interrogation techniques to determine whether a
consiifustional Vielation eeeures), Breviously, this Office has been perticularly eoncerred about
technigues thet mey heve a mutuelly reinforcing effect sueh that the combination oftealinigues
might inerease the ettect that exch webld impese on the getanee. ComBareidsactril.
%&lﬁ@dly; medical SHaies provigle oM Svidience that Sesp dgRvAER FFy retlieedn
10 Some forms sfgan iR seme sbjests §RE, 50 BBKAICHARRR 42k Ww on
AN THESAbRIEBRIAR Pein Y

Theoral WA RRRSRRS N SRSk
shesomatic M g@@@gggmw haﬂtala@emhﬁwaﬂm@em%
dé’éf%iﬂé@léﬂﬂﬂmf Wikout Sesp). $ ik SNl 3S
Foia RN SRR VG, NN ey Wﬁm%ﬂar ance

HiS0R G sty
ni @q@fggj 3
w .',_-'..i P OX
ysed i@@ﬁl@@@ﬁﬁym :

Nonetheless, we are silisfied thet there are safeguards in place to protect sgainst any
significant enhencement of the effects of the technigues at issue when ueed in combination with
sleep deprivation. Detalnees subject 1o dietary menipulation are closely menitored, and ary
datistically significant welght lossweuld result in cessation 6f; at @ AiRINLUM, medla
menipulstion techhigue. With fesafd to pan sensitivity, nenef the teshniguss a issue
invelves sueh subsiantial physical eontast, 6F weuld be used with sush freguenay, that si@@ é
deprivation would ageravate the pain assosiated with these tsshnigues i a jevel tha sheeks th
eonscience. Moregenerally, we emmfea By the E1A that they Will adjust and ment%a*f
gghequeﬂaﬁw gg:émfs ty of the wee of siher technigues during 2 peried eFIRE SRR
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_ T e i) dnese tecnmiiqpess, we they)
ifeseLpantikedizinee. Whamddnmﬂhemﬁﬂlppweéum@ﬁgmaeﬁdlmm
sl dhe QX siviarogetion jlan, the diazines wiould wet. Inthecomsaf updtgping Wrse
fesinigiies he detinee might feer thet sesseextesnmit migiht o, artist, fosiesangis
ihe dieep digrivition techignee ey beanninued intidfinitely (evemthough, mmmt@@m
precesies thedeciii cantiwiitlrin 96 Humuns)). Teottivceosteattsuahfhay antiunwssteiny
Ry 668, hswevsr, they wiuld besr o clasereiationsiip toieimypotaxt: govammrknt PIpLEe
@mﬁgg;mmﬂxea &huial o preventing future terrorist attack. According to the CIA,
@wmgm wmhl mmm /ety thelltites
s itical intelligence. Cresting uncertainty over whether
mmw i@ﬁﬁ@%@tﬁ%&@ﬂk@ﬁﬂhweﬁ (& &ven thethvestenad
IR, FERPLAE T OhAPK B aTRicATh A=Y 3 AcersERyparbDtlee fiéettheaasssoff
GLES 2RE RS i dm&sme%i oS et ameLit to the arbiirary or egregious condluct
thebuehraaasCiasewsuis forbid. Wi wssdl in comblnetion and with the sfeguerds
éﬂ 1bed 260V the-eehghes & ik REre L Rxt iRpsse e thil congitutes ‘ervel,
, &F Elegiaaing trestnent oF pLrishiment’ within the mesring of the DTA

v.

Thefinel issue you have asked us to atitireesiswinather the CIA"s use of the proposed
interrogation techinignies would be consisient with Ulited States tresty chligations under
Comuion Adticle 3 dﬂw@awammms to the extiant froaeoliigpiions aremst
enconipessed by the Wir Crines Act™ Aswesildntiatow, Common Artiidie Bdiesrot
gdissble the Uriied Siatesitownenpploying the CIA’s proposed interrogation techmques.

3 Through operation of the Military Commissions Act, the Geneva Conventians, outside ther

premised on that policy determination.

In addition, we note that the MICA provides another mechanisin whereby the Presidenit coulld ensire nhakt
ClA interrogation program fully complies with Common Article 3—by reassesting his prieARmaiom conchusion that
Common Anicle 3 does not apply to the armed eonfliic against al Qaeda. Section 6(2)(3) ofthemmvidsmé
President with the authority to “interpret the meaning and applicaiion of the Geneva Conventtizss™ through !

we understand that the CIA intends for thepeogram to comply with Common Axticle 3, and our analysis below is L

executive orders that “shall be authotitative in the same manner as other administrative regulations™ (esaphasis
added). By specifically invoking administrative law, the MICA provides the Presidianit wilth ak least the same |
suthority to interpret the treaty as an adminisuative agency would have to intenpreta federal Satute. Tie *
Court has held that anadminiaiﬁiveageiey’smm&einmaﬁeﬂ of a federal satute is to be “given

controlling weight” even if& coutt hasheld in aprior eaveton anig iniapretaion washelier than toane !

contained in the agency tegulation. See Nat V Cabified: Tedsunman) 4385wy BetadJX Internet Soew, SWSS%W
980-986 (2005). As the Court explaiined, the “prior judicial construction of a siatute trumps an agency
ctherwzseeuileatommdewmmmmwammmmwBMmmmmé
unambiguous terras of the statute and thus leaves no Foom for agency discretion.” 1. at 982. |Fameon did not
that Common Article 3 was unambiguous. Rather, the Court held only that the best intespretation of Common iJu
Ariicle 3 was that it applied to any confiliet that was Rot a conffii betwean siates. The Ceuirt did ok address the
that the President had reached the eppesite eandlesion in his Febivaiy 7,2002 order, and reduced Bk wiow to the
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at 34 (1960). It wes intended to establiish a set of minimum standards applicable to the treatment
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Common Article 3 has been described as a “Convention in miniature.” Intemational
Cormmittee of the Red Cross, Jean Piktet, gen. ed., HI Commentaries on the Geneya Corventions;

of aiil detainees helld in non-inttemetiomll anmed conflicts.
i

Our iﬂ’terptetahm must begin “with the text of the trezaty and the context in which the
written words are used.” Socieié Nationale Industriele Aéropostiale v. United States Distmiat
Court, 482 US. 522, 534 (1987); Eastern Airlines, Trac w.Fibyg) 49990 BSS3805334 1999 seeet
alSe Vienna cgaveﬁtm on the Lav of Treaties, May 23, 1969, 1144 UN.T.S. Article 31(1) (A
treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to
the terms of the treaty in their coatext and in light ofits object and purpose.”); see aiso fan
Browilie, Prineiples of Pubikc International Law 629 (1920) (“The languige of the tresty must
be interpreted in light of the rules of general international iaw in force at the time of its
cenelusien, and alse in light of the contemporanéous meaning of the terms.™).”” The foundstion
of Cammen Artigle 3 is its overarehing reguiresaent that detainees “shall in all circumstances be
treated humanely, witheut any adverse distinction based on race, color, religion or faith, sex,
birth ef wealth, or any other similae criteria” This requirement of humane treatment is
supplemented and focused by the enutmeration of four more specific categories of acts that “are
and shall rerain prohibited st any tirme aad in any place whatsoever.” Those forbidden acts are

(a) Violence to life and person, in particular murder of all kinds, mutilation, cruel
treatment and torture;

(b) Taking of hostages;

“erropeous” 1itigating position of e Solicitor Goverall. Secl2HS. Ot 2795 id at 284546 (Tiomes; 1,
dissenting) (recngnizing that the majerity did not addiress whether the: traety was anibiguonsor deference was

appropriate).

Because the MCA expressly zllows the President to interpret the “agplication” off Commmm srtioleTbyy
‘executive order, helawfully could reassert hispre Handisrinttepprrtioorobibi aeatyy. Whild sveawseddwotilllyy
‘explore the issue here, we have little doubt that Samater of text: ] sty theciProsiigiont conldi reesesiilly find)
(hat an “amwad conflict met of an internationa daranier eocuring im dhetariitny of oneof decHigh Conraing
Partiies” dbassmuttimuthiezn s cofiiict MWMWSGMMWWW&tM
boundaries See, eg., Pictel. Hl Connanintiess,att33 8 goaeeailyy if mussbiearecogpiradiantbbeonifivt
referred to in Article 3 are arnrsd! conflicts, widi WTWMWWW s, vatih
frein many repecisdimilar (o fn internationsi war, bot willtii vho coniiesspostigiicoannyyy )
mmsadaw Therefore, dthough we asumein light & HamflandheiCenaion

6t, we nete tut the Presigent paraiissitly sould Bﬁ&pf&@ﬂﬂm Al S el to spply by a0 muve@fd&
issed undler theMCA

® Aldmngh Ui Ulmitesd] Statesshresmait setiffioad] thiec Viemmmen Qoo am tireclLanw off Tresiess, weslia
looked to Articies 31 2ndi 32 of the Convention 252 resouraefor rulksof tresty interpretation widely resugrized in
international law.

T0 T ' 7
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(€) Outrages upon personal dignity, in particular, humilisting and degrading
treatment,

(d) The pessing of seniences snd the carrying out of executions without previous
judgment pronounced by & regularly constituted court affording all thejudicial
guarantees which ere recognized a5 indispenszble by civilized peoples.

Of these provisions, two haveno epplication ere. The praposad CIA imterrogation methodss wiill
involve neither the “taking of hostages’ mar the "pessing of sevtmees[ar] teceanyingouttof
executions” Thus, our saalysiswill focus on paregraphs 1(3) and 1(c), as well &s Common
Article 3 sinttochiatton /et ‘

Where the text does notfiirnilly ressive the gpplication of Conmon Artidle 3 to theCIA S
proposed interrogation practices, Supreme Court precedient and the practices of this Office direc
usto seversl ciher interpretive aigls. Aswitthary tieeaty, themegeiatgorese—rd:—sBeokawmm s
the travanx priéparatoires—diitheGunanCanentinns ettt SIS «p0. Zikahnioen V.
Korean AiF me@‘@ HIOWISS22Y7 228G (3969 (BBcansa &mymmwwm%
i A6t oaty the law of this land, but dse & gereernent among sovereign pewers, wehave
traditionally considered as alds to ifs interpretation the ﬂeg&ltmg;ga and dfm his)ter-y (t;@ow

gleﬁam'@)aaaiﬁaqmﬂ Rt eaionud
erna Eenvention an the Ltav@fi‘f@m@&m

;l{g BEVERShlaR
{nterpretation, including the werk f thetr '
mﬂg sﬂ%etaﬁ 5§Egammpf%é‘) Wﬁh%&dt@tﬁ@ Qm@swsﬁtieri@ a

additionsl, related ioel is Mlabl@ 1A ﬂé’é‘@ sisH masvess thelniemaiond Eommitieeof
. SRR Y WA RN RS N L D A TS I L ComtpRIEAEES.
o eaeﬂef%ﬂe@enwa@eavam% amaf&hegaia% @Qﬁ%ﬁig@f Pictel. seesean biciel]

Lo gmivp)

[72)

RSN ReterRgy &;om NG [ oh e gHes".
%mé&mm@; Roae mea@ .ms% SSWH LS |
st SRR E
o Wg%&%@ .&4@- Wi

CORPBIA SN RSN mﬁ%%
Qeda and easplﬂﬂm Ehﬁ %ﬁ@l H% &W, the i
Fecoghize, relevant in ipterpreting

In addition, certain international tribunals have in recent years applied Common Adicle 3
inwar crimes prosecutions—the Intemnational Tribunal for the Former Yugosiavia (“ICTY") and
the International Criminal Tribunal for Rwanda (“ICTR"). Thelr declsions may heverelevance
as persuasive authority. See Vienna Convention on the Law of Treaties Art, 31(3)(b) (stating
that “subsequent practice in application of the treaty" msy be relevant to its interpretation). The
Supreme Court recently explained that the interpretation of a tresty by an international tribunal
charged with adjudicating disputes between signatories should recsive “respectful
considerstion.” SanchezzliteraayvOgegpi6lS6 &. QL EHEH THRBIIE) )G eseizalRer Bratar d v

Gresars, 5323055 3911, 3385 {9988 fpecatisar)). ThaGeanea Loommit anstisensiued dapot
cherge either ICTY or ICTR with thisdluty, lesving their views widh sameslos lesswieght then
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such atribunsl ctherwisemiight have. Wiedis lovesu, firddssesil diefitorsasitneICTY of
use, end that our anslysis aligns in many aress with the discisions of these tibunels provides
sone confort that we heve saniraely intapreted dretradly 'stismss.

Finally, we &iso recognize that thepractiress aaviges inamjtemeetingy
Comnion Article 3 (as opposed tothes‘ﬂammtsdoﬁictdsﬁom other nations, unsupported by
any concrete cireuristances and conduct) may sarveas asulenantary meansof
interpretation.” See ViennaCanuaction andiellawf TuaaiasAxit. A (EH)). Wedaaeeband]
only 6ne eauntry, the Uriied Kingaom, 6 heve engsaed in asusisined effort to interpret
Cornimon Atticle 3 in asifiiler context, and we discusstherdleance of that example below.*

In addition, the Preparatory Conmrittee for the International Criminal Court established
under the Rome Sistute hes developed elements for crimesundiar Common Astiicke 3 tient magy Hee
tried before thet court, and e secompenying connmentsry. SeeikiudDgxan), Elensam !
CHinESuAPthB RO S1ataie b DitoM ROl BT Tl £> i c & ha S omhermapyenta) y
(Cambrigge 2002). ThetJnited Stdlesismal fpay dodhromecHiauie eed oS et 6o iRl
Bolton, Uneersecretary of State, toUN Sesrelary Genersl Kefi Awen (Mzy 6,

(anneuncing intention of the United Siates nel 1o becormeapaty 16
several parties o the Geneva Conventions sre. Thuss wihifketierRons
a legal obligation of the United States, and itsinlerpretation efmeeﬁaases ls net bmdiﬂg 8 |
matier of Law, the Sialute provigles evigience sf e sther sidlepariesview these sffenses. Like
medwawefmﬂmmmm | corREpINdance belivean the Rome Statiie
ahd eur interpretation of Commen Ariicle 3 pravifisssmecnEinndion sffihe caivestness of thie

interpretation berein.

2

In addition to the guidiance providied by tinasctratifiond ttadksef thanty integrataiio, tns
Military Commisgions Act substantially sesists our inguiry.
The MCA amendss the War Crinnes At toinctudie sime sparific arintingl cffenses didfiing

the grave breaches of the Geneva Conventions, which weﬂiwedmmime Thee
amendments constitute authoritative statutory implementation of a treaty.”” As important, by

* The practice of nuzny cther statepartiesin regmnseio civill codliicis appearsttoaetean simply ¢
violate Comamon Article 3 withaut conducting ary interpretation. The Govanmant of Franoce, for instance,
reportedly instituted tarture as an official practicein seeking tosupvessiiaunadion in thethen-French iaritery of;
Algeria between 195¢ andl (K. See. 0. SR/ ERAGIR T+ dricannri aneldigad gerian Walerk sqPeRdp@f cy of
‘FWQMWWWMIM Célal Wonkd e, BiRév.R9s, mmﬂﬁ@mrweaeﬁ@ertly,
gsdaqua:t;d%@ g g@ in sustained vielations el Canwen Adicle Sithalemtinowithiediinterl coanfligtiin 3

€ SN A RAS PRI IR FRERINECP oD NS .aaacimsatiﬁn@wfm e
reported actions of these nations are condernnable. But these examples do reinforee the nesdl {6 distinphish Wi
states say from wht they in fact € winen sonfronted with thel SwiRRtin skl ahalianges

3 Cangress provided acompreinansive framework for dischargiing Ml@ﬁmmﬁfdhemm@%

Conventions. Congressregularly enzcislegisiation inmplemanting cur tresty cliigiti aing, and! tust legisistion
provides definitions for undefined treaty terms or atherwise specifies thednmasic legsi effect of sk vresties. See
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statuitorily prehibiting eertaln specific acts the emendiments sllow our interpretation of @m@n{
Astisle B te fosus on the rergins of relstively less serious conduct (i.¢., corduct that fells short
of & grave breach). Aecordingly, weneed niot decidiethe outer limits of conduct permitted by
sertain previsions of Common Article 3, so long as we determine that the CIA's prectiees,
limited asthey are by elesr atutory prohibitions and by the conditions and safeguards zpplied
By the 1A, de net implieste the prohibitions of Common Articie 3. For that interpretive tak,
the War Erimes Act aaidresses five spesific terms of Common Article 3 by meme—"torture,”
“ghel restment.” “murder “mutilation;” and the“taking of hostages” Although the War
Eximes Adt does et by name mentien the three remaining relevent terms—"violence to life and
ES0R, “GLiFages YPOR Personal gighity, in partieular, Rumilisting 8nd degrading trestment,”
{he overarehing requilrement of "hubanelj” treatmert—the Act does address them in part by
jgentiiying 2nd prehibi gg? tour ether “grave breaches’ under Common Article 3. Threeof these
hing bislegieal experiments, rape; and sexua assault or sbuse, see IBUSC. |
§5 244U@KING), (l%; (H)—lnvelve reprehensible eanduet that Cormion Ariicle 3 surely ;
prehibits. The Act includes snother offense—intentiiomally causing serious bodily imjury—which
fay have been intended to address the grave breach of “willfully causing great suffering or
serlous injury to body or hesith,” specified in Article I30. This grave breach is not directly
linked to Cominion Article 3 by either itstext, its drafting history, or the ICRC Commentaries;
nevertheless, the “serious bodily injury™ offense in the War Crimes Act may substantially
overlap with Common Article 3's prohibitions on “violence to life and person” and “outrages
upon personal dignity.”

Congress also stated |n the MCA that the amended “provisions of [the War Crimes Act]
fully satisfy the obligation under Article 129 of the Third Geneva Convention for the United
States to provide effective penal sanctions for grave breaches which are encompassed in
eemmon Article 3 in the context of an armed conflict not of an international character.” MCA
§ §(&)(2). Thisstatutery conclusion suggeststheview of Congress that the terms “nnovdier,”
“mutilation,” “eruel treatment,” “torfure,” and the “taking of hostages” in Common Article 3 are
B y interpreted t0 be coteringus with the identically named offenses in the War Crimes
Aet. Artiele 130 ef the Third Geneva Convention expressly stetes that two of these effenses—
terture and murder (“"witlitu! killing" in Article 130)—are grave breaches. As explained below,
international commentators and tribunals believe that a third offense—eial {restment—Is
identical to the grave breach of “iARuman treatment” in Article 130. To eriminalize enly a subset
of those acts would fot be consistent with the ebligation of the United States under Article 129
of GPW, and Cengress believed it “fullly satisfiied]” that obligation in the MCA.*® In any event,
no legislative history indicates that Congress believed the War Crimes Act left a gap in coverage

eg), SUSEGEIANIR farktessi o wapoot tidiGCandsiion o Rebimbipiier RarEigearbidl rovAasp (),

I8 UISC. §1003Gtyleaeeaitipgsid effingieisof cht Simeentsian thiPechadiyi anchuiniskinedtst the

Crime of Genaidk)), 117 1)SIC 83 16(6) ale(uihp rgritiarakt Deduenvention dar Howtdatacon vk tatiesay Andsddlisic

Warks); 18U §mgmmmmmmmmaﬁnmm ofdiFxainang b Of
i1 4680).

Texrorism); REUUSST EhHGE Tl g eSdadaint oo Rrergehf
| Wessatimatcadinitdy retheatbeapesiion Biitin caf O BiGUEEheEies o5 bR
Atticle 3 difinetliinheWPORREAACsiniélicrirethiheaitigng nbhageges neitither aitidhdpsrears

expressly in Article 130 of GRW. Tiesootfimassassanoinpiitinded tpapesCiAl Anicongaaiddomenahiecs
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widh iespset 10 oy of it offenses that expiessly adidressby reme speeific prohibitions in
Conmen Aicke3. Conthining Congress view in itsimplementing legislation With our oW
andhysis of Conmion Article B srakevnt s iduding thealigpmest of Cuigesss
diefimitions with imterpretations of imernational tribunels, we coneivde below that Copgitsss
wiew isscmmrect @l tuet it et im the Wer Crimress Act fully and eorrectly defined theterms &
e, mamely “totore” ard “oruel reatment:”

3.

Congressinthe MCA also made clear, however, its view that the grave breaehes defined)
0 the War Cirinies Act do not exinaust the obligations of the United States under Common
Adticle 3, The War Crimes Act, asamended, states that “the definitions [in the War Crimes Aetf
areintendied only to define the gravebresches of Common Articte 3 and not the fulll seope of the
United Sistesobligations under that Artide™ BUSC. §2uMEND). Astotrness, thee Ak
sigtesthet the President may “promulgate higher standerds snd administrative regulations for
violations of treaty chligations which arenot grave breeches of the Geneva Conventions” ME4

§6(a)3)(A).

Ol ingiiry with respect to the residust mesning of Common Article 3 is therefore
confined to thethree terms not expressly diefined in the War Crimes Act—"violence to life or.
person,” “outrages upon personal dignity,” and “humane” treatment—to the extent those terms
have mening beyond whet is covered by the four additional offenses under the War Crimes Ac
described sbove.® The President, Members of Congyress, and even Justiices of tthe Supreme
Ceurt in Hamean have recognized thet these provisions are troublingly vague and that postf hoc
intespretations by courts, international tribunals, of other state parties would be difficult to
prediet with an acceptable degree of certainty, See, e.g, Address of the President, East Room,
White Hetise (Sept. 6,2006) ("The problef isthat these [e.g., ‘outiages upon personal dignity,
in pariieular; humiliating and degrading treatment’) and ether provisions of Common Article
Three are vaguie and undefined, and each culd be | in diffement ways by American and
foreign judges.*); 152 Cong. Ree: $10354-02, §10412 (Sept. 15, 2006) (Sawerment of Sen.
MCain) (“Observers have carented that, though sueh "autiages [upon persanal dighity)’ are
ditfiouk te define precisely, we all knew them when we seethem. However, neither I Ror any
ether responsible member of this bedy sheuld want te presesite and petedtialy serienee to death
any individual fer vielating sueh a vague siandard."); Hamdan, 126 § G at 2798 (“Coramen
Atiiele 3 abvisusty tolerates a great degree of iexibility in ying individuals eapiwed during
atnied eentiet; its requirerents are general enes.") idl 2948 , 4., dissenng)
(eharaeterizing provisiens in Eemman Aricle 3 83 “vague” and “neBuiIsuS”).

{

They were not the first to remark on this uncertaiinty, nor is the uncertaiinity an accident.
The Conmnentaries explain that the Conventions' negotiators found it “dangerous 1o iy to go
into too much detakl” and thus sought "flexiblie” language that would keep up wilh unforeseen
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useless or even dangerouss to attempt to madkealit of 2l decfatmons wiitdh madieteinent j
‘humane’™); seealsn 2R FradReawwt dtiDpiphoriai(oaerdesytSaldaofV240 18438 248
CMr. Maresaa ({tely) ilrouglt daat it govegyeatier fimaettoarmbéai Hromesaatly stigkstiit s
fundamenizll principle without ary conuments; toetisr intotmnmazyydietal kseautbl iy 1l mittits
scope.”).

The diffiiculle task of applying these remaining terms is substentially sssisted by two
interpretive tools established {n United Sistes practice aswell asinternations law. Thefirst of
these turns to more developed United Statesiepsl standerds—siniilar to those set forth In
Cornrtion Article 3—io provigie content to Conmon Adticle 's otherwise general terms. This |
epproach i expressly recormmended by Congressin the Militery Condssions Act, which
reaftinins the constitutional standards of treateent extended abroad and to aliens by the Detainee
Treatment Aet. The MCA further providesthat sy vielation of the contitutionsl standsrds in
the Detainee Treatment Act in connection with £ Comviion Avtiicle B anmeti ariiiat ceaistiy
vielation of Compion Articie 3. See MCA §4(a)(1h). THRenCX\hayHath poahbéS st
dormestic law in applying Comrmon Article 3 angllesuesspanthepnsitiisy—-athoneed!
during the debate over the MCA—thet compliance with the DTA sswell asihe specific erimina
prohibitions 1%1 the War Crimes Act would fully setisfy the obligstions of the United States under
Comimon Article 3,

During the legislative debete over the Military Comywissons Act, Secretary of Sisie
Condoleszza Rice explained why the Siste Departmant ldieved that Congressreasomnsbly could
declare that compliance with the DTA wisuldl setisfy United mwagmmm Conmen

Article 3:

=

Ina where the treaty’s terms are inherently vague, it is appropriate for astsie
to look to its own legal framewanlk precedients;, conoepis end momnsin interpreting
these terms and carrying out its international obligigioars.... The proposed
legislation would strengthen U.S, adherence o Conirion Arficle S of the Geneva
Conventions because it would add mesningiul definition and clarification to
vmuetermsm thetresties

In the departmexit’'s view, there is mot, andl siould] st the, any inesnsideancy widh
respect to the substantive behavior that is prohibited in ﬁﬂm’éﬂi\s(ﬁ &ndl(c) of
Section 1L «ffCommmon Ariidie B antittctatianiiortHast ipoohbii s hes et
inhuman, or degrading trestment o punishient,” esthel phvaseisidined indhe
U.S reservation to the Canvention Aggingt Torture, Tht subsiantive standard
wes alsp utilized by Congress in theDetsinee Trestmen Adt. Thusi isa
ressoneble, good feith interpretation of Comnnon Article 3 o siai e, .. daatdine
prohibitions found in the Detsinee Trestment Act of 2005 fully sHisfy the
obliggtions of the United States with respect to the sandirdis for detention and
trestment established in those paregraphs of Conmen Arigle 8.

Lester from Secretary of State ComdivieszzaRice to theHionarieXbin Wiake!, CHaviman of die
Serete Armed Sarvices Conmmittes (Sept. 14], 2006) (“Ricel efiar™). In eneding theMCA, !
|

Congress did not specifically dedare that thesstisfaction dﬂieMAmmdwuﬂM
TQRSECHET
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" were of the view thet Common Article Bisin all cases more protective than the diomestic

T T f)

| Shligations wgler Comien AnicleR, but Congresstuok mesiiesio IREXCepth hah

ierprative desision. Inparicu, seciion Ga(D) of teMCA axgressly wihe |
Presdiont theautherity (o alispt sugh o ressonsbie, gmod fsith inteapresation of Commen |
Aviicle 8:" ondl sestion Q@)L providiestinet e proitiion wiits heDTA isdiealy ikt ®
iterpreting the seopeof United Satss oliigations under Comfien Aficie 3,

1t i striking thet Congressexyressly grovided that ey vidjdiom o beDia -
“copsiitutes (] vislation]] of common Asticles of the Geneva Conventions prohibited by United
Saleslav’ MCA §6@(1) Espastially indireemiatd of dreltgisitiivedriiatetti aaccmpanics
the pessage of the Militery Conmissions Adt, thisstztement siggpstisabelief thet the tregitions]
constitutional standerdis incorporsted imo theDTA vary dosely track the: humaniiarizn HRHERICH
of Conmen Aficle 3. If the fit werelooss, it would bedifficult to foreclose the possibility thet
some visiations of the DT A weuld 16t s1s0 be viclations of Commmon Article 3, unless

€onstitutional provisions spplicsble to ouwr own citizens. :

The mmenner in which Congress reaffirmed the Presidiext’s authority to interpret the:
Geneva Conventions, outside of grave breaches, is consistent with the suggestion that the
Detainee Tresiment snd War Crimes Acts are subistantially congruent with the requirements of
Ceminon Article 3. TheMilitery Commissions Act, after identifying both the grave bresches set
6uit in the War Crimes Act and transgressions of tihe DTA as violations of Common Article 3,
states that the President may “promulgate higher standards and administrative regulations for
vielations ef treaty obligations which are not grave brandnssaf tieGarenaCarvantioonss.”
MCA § 6(a)(3)(A) (eriphasis added). The provision does 6t mention the DTA: While the
previsien ingieates that there are vielations ef Coramer Article 3 that are not grave breaches
severed by the War Crithes A&, ii alse implies that the DTA may address these additional
vislations. See also 181,56  2441(a)(5), 25 amansis ty MEA 66 (satiag thet “the
definitions [in the War Erifes Aet] aeiniended enly te define the grave breaches 6f Commen
Artiete 3 and net the full seepe efthe United Sictes obligatiens unaer that Ariiele"). ‘

In applying the DTA's standard of humane treatment to Common Article 3, Congress
was acting in accordance wiith a practice grounded in the text and history of the Geneva
Conventions. The Conventions themselves recognize that, apart from “grave breaches,” the state
parties have some flexibillity to consult their own legal traditions in implementiing and |
dischargiing their treaty oblligations. Although parties are obligated to prohibit grave breaches, |
wyitih “jpemall sanctions,” see GPW Art. 129§ 1-2, the Conventions require parties “to take
measures necessary for the suppression of other breaches of the Convention(s),” id §3.3ThHte
Commenttaries also suggest such an approach wihen they explain that Common Article 3 was
dalfiedd wvith reference to the then-existing domestic laws of state parties: It “merely demands
regpect for cerain rules, which were alfeady redapnized as essential in all civillized countries, and
emibodiad iin the hational ligidkiion off the Statesin question.” Pictet, il Commentaries, at 36, |
v amlly was the Uiiited Staiies among the Conventions’ leading draffieis, but it wasthen (as it is
now) arong ihe leading constituliional demociadies of the word. [t is therefore mantfestly
apprapiaie for the Uniived Stahes to consider its own constitdivnal taditions—iese ks
“@nibed kel in Ehe national legisiation” off e Uhiied Staks—i deiRimining the meaning of the

T ;i -
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dandards from our Nation's legal tradition that predate the adoption of the Geneva ConventioRs

15 DaJ (FRIYJUL 20 2007 $S5:915/87. t8:18/NOC. 6180426778 # 1

T T X

standards embodied in Common Article 3. The DTA incorperated eonstitutional

Indeed, the United States previously heslooked to its own law to clerify ambigueus
treaty termsin similer treaties. A leading example isnow embodied inthe DTA iteelf. Faged
with 2 etherwise undefined and difficult-to-aply obligation to refrain from “cruel, inhuman; o
degrading trestment” in Artlcle 16 of the CAT, the Senate tumed to our Nation's eonstitutional
siandards and madle €lear in itsadvice and consent that the obligation of the United States under
this provisien weuld be deterrmined by reference to the Fifth, Eighth, and Fourteenth
Aﬂi@ﬂdﬁi@f%§ d.{hsus C@ﬂﬁiﬂiﬁeﬂ w P ‘33 eiBrodhSSowrnzy\ ol dwelss ."l‘
# 1616, § Bxee. Rep. 101-30, Convention ArinsToorime exardQttre Couek [rhivmeaior
Degrading Treatwent 6F Punishment &t 25-26 (Aug. 30, 1990); saealso Savanrv.
Eommissionss, BIBF 241461, 468 (A Cir. 1589 (lssking to aumore detsiled difinition of aterm
i 2 domestic U.§. tax statule t6 interpret acomparatively general treaty term). Aswith the
Geneva Eonventions, this approach was at least suggested by the treaty itself, which required
siale paries {6 “under talearinenent. . . celieg] inibuanan) corddegaatiingtbeminent oorpuuishmasot/
EAT Ast. 16 (emphasis added); see Executine Branih Saumonyyoil ad)stssofitties QAT 5.

Treaty Dee. 16620 at 15 (exgplaining that difislanguageis e limiteii" then 2™ stringent
prehibition” anel“embedies 2n undertaking to take messures to prevent” violations within the
Fubric of edsting domestic iegal structures).® .

The second interpretive tool applicable here attempts to reconcile the residual
imprecision in Common Article 3 with its application to the novel conflict against al Qaeda.
When treaty drafters purposely employ vague and ill-defined language, such language can reflect
& conscious diecision to allow state parties to elshorate on the meaning of those terms as they QT
confront circumstances unforeseen at the time of thetreaty's dirafting.

al

AT

N

Like our first interpretive principle, this approach shares the support of Congress through
the framework estsblished in the Military Commissions Act. In that Act, Congress chose to keep
the Geneva Convenilons out of the courts, snd recognized that the Executive Branch has
discretion im interpreting Compmon Article 3 (outside the grave breaches) to provide good faith
&pplications of its vague terms to evolving eircumstances. Theexplicit premise behind the Act’s
comprehensive framework for interpreting the Geneva Conventions is that our Govermment
needed, and the Conventions permlited, arange of discretion for addressing the threat against the
United States presented by al Qaeda. Aswediscussed in the context of the DTA, Congress .
knew that 2 CIA interrogation program hed to be part of thet discretion, and thus a guiding
objective behind the MCA's enactment was thst the CIA’s program could “go forward™ in the
weke of Himaldm:. See supra st 43-44, This isnot to sey thet the MCA declares that any condugt

® Asaformal maiter, theUnited States undertook a reservation to the CAT, altering United States
obligations, rather then invoking domestic law as a means of interpreting thetresty, The United States made ¢lieas)
bowever, that it wndiersiood theconstitutional tratiionsef dreUnited Skatestotemure doan aliapuetetosaiisy tine
“erwel, inbuman or diegrading trestment or pumishiment” seantiadrequiredibyyttectieatyy and ittieeeftor it tusdderbo!
the reservation out'of an abundance of caution and not because It believed that United States law would falt sheet of
thecbligations under Argisle 16, properly undersisod. § Ekec. Rep. 101-30, Convention Against Towureand O e
CHusl, M BRSO DRKE AP T PSRN BrOP IS SRR 28 28 260,110, 3B 98)’0).
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falling under the auspices of a CIA interrogation program must be consistent with Common
Article 3. To the contrary, Congress recognized that Common Article 3 establishes some clesr

limits on such a program. Nevertheless, the result of lingering imprecision in Common
Atrticle 3's terms should not beinstitutional paralysis, but rether discretion for the Exeoutive

. Branch in developing an effective C1A program within those clegr timits.

et L e

R VR

Common Atticle 3 certainly places clear limits on how a state party may address such
challenges and absolutely bars certain conduct offensive to “all civilized nations™ Pictet, III
Coneniaries, st 39. For instence, the provision prohibits “murder of all kinds,” “mutilation,”
end “the taking of hostages"—teims that are susceptible to precise definition and that “are and
shall remaln prohibited &t any time and in say place whatsoever,” When it comes, however, to
Cemnien Article 3's rmore general prohibitions upon “violence to life or person” and “outrages
upen personal dignity,” it ey become necessary for states to define the mesning of those
prohibitions, net in the ebstract, but in their application to tbe specifie clreumstances that arise,

N Bmmmmm ewritma st

Indeed the ICRC Conmnextaniess Heenssiveaso
treatment™ would require a sensitive balancing of both secunty and humamtanan concerns.
Depending on the circumstances and the purposes served, detainees nuay well be “the object of
strict measurres since the dictates of bunanity, and measures of security or repression, even when .
they are severe, are not necessarily inconpatible” Fd. at 205 (enmlms added). Thus, Commoh
Article 3 recognizes that state parties may act to define the meaning of humane treatment, and 1{.5
related prohibitions, in light of the specific securrity chailenges at issue, _

The conflict with ai Qaeda reflects precisely such anovel circumstance: The zpplicatior
of Common Article 3 to awar against international terrorists targeting civilians was not one L
contemplated by the drafters and negotiators of the Geneva Conventions, As Common Article
was drafted in 1949, the focus was on wars between uniformed armies, as well as on the bé

f atrocities thet had been committed during Werld War 11, A common feature of the confliets §

' served esthe historical backdrep for the Geneva Cenventions was the ebjective ef the paﬁiesté
engage the other's military forees. Asthe ICRC deseribed the matier, “Speaking generally, it
must be recognized that the conflicts referred 6 in Article 3 are armed eonfliets, with armed

ffanzes on either side engaged 1n hostilitiess—aniTiitess, i s Bt wiibthepec iNohaalgy rEepiReetS
similar to an international war, but take plaee withia the eorfines ef asingle country.” Pictet, it
Conmeentaries, st 37 (emphases in origingl).* , 4

Al Qaeda in its war ageinst the United States and its allies is not organized into
hattalions, under responsible command, or dressed in uniforms, although we need not decide
whether these hallmarks of unlawfull combatancy set al Qaeda into a class by itself. What is
undoubtedly novel from the standpoint of the Geneva Corvenitions is that 8l Qeedis's primary

: *' Thus, although the Supreme Court et thePesiitton s dbstemifiton et Commen Antiotie Bdiidlmo
‘ ] apply to the conflict against al Qaeda, there can belittle dioulst that theprzdignaic cesefor fhedhrfersof
Artide 3 was an internal civil war. 2B Finel Rieeondiof the Diplomatic Canfisranmog@eereccafi 19949 a6it 221
also Pictet, Bl Commentaries, at 29. A thorough inteipretation of Common Article 3 mustrefiertithai- Common
Artide 3, at aminimum, is detached from its historical moorings when applied to the present context of arned
i conflict with al Qaeda.
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means of warne is not $o vanquidh oifber uniiformes amies but rather to killl innosent Givillians.
In this way, al Qaetla does not resemble tine iinsurgenif farcesof tthe domestic rehgllsmsttowdiigh
the drafters and negotiators of Common Article 3 intencled to apply long-standing principles of
the law of war develioped for natiionall anmies. Ezlly explanaiions ofitiepasomspotestel from
action by.a state party undier Comnmon Article 3 refemed] tothse izt imnexait agginssehb dele

jfare Gowennneent." 2B iRt deend af vid Biilipaivaion/oenta e Genhaafd A 9f 238, o {121
(emphasis added), saealseciioits TH Oowmendaties,c, 22 QS plsqplisigi ngtmmwm@amm Jus
of Common Articie 3 was bloody “ciivil wars or sociall or revoluionary disturbances” im wihitgh
the Red Cross hed trouble intervening because they were entirely within the termitory of 2

sovereign state); id. st 332 (iksussiraotHeaparudigmemodeltl off [peistssimggiing) for the

independence and dignity of their countey™). Al Qaadiels general neens of engrgement, on the
other hand, isto avoid direct hostilities agsinst the military forces ofite Ulnitea Stattes and
instead to commit ects of temrotism against civilian targets.

Further supporting a cautious approach in applying Conimon Article 3 in the present
fovel context, the negotiators end signatories of Cammon Article 3 were mot undier the
impression that Comnton Articlé 3 wasletking new ground regarding the mbntmuve niesthaq
govern sizte parties, apartfromapplying those rules o amew caisgory of pasms’? They sought
to formalize “principles (that had] developed as the result of centuries ofwarfne amd heal aliveadhy
become customary 1aw at the time of the edoption of the Geneva Conventions because ey '
reflect the nnost universally recognised huranitarian principles” Prasaatborw otk cCsase
No. 1T-96-21-A (ICTY Appelisie Cheniber 2601); sacrlis®RigciinConmeneniias,cs, 36 36
(explsining that Connon Article 3 establishes rules “which were altent)\recoggiiad sessentitin
in &l eivilized countries’) (emphesis edded). Of eaurse, the spplication of Common Article 3's
general standards to acniflict widin terronists wig aecttou sl s Headdestiiseitanddfoibilan
targets, atype of conflict not clearly anticipared by the Conventions drafters, would not merely
uiilize the sxiondtic principles thet had “develeped @iﬁerrm deammesof wardgre” Thus,
we g be cauticus iefere wieeanrsiedn o i,
aflves o Hscrilians.

That atresty dnould met helighily consirued o fekeangy such afimtiomentsl sousiegn
responsibility—to protect its amekend), civiliens; and slliesiraimeatatrophic siteck—is &n
interpretive primciple recognized in internetionsl iaw. SacC)perhbioim Jalaterriatiah ik aw
$6E3, 0t 1 276(Bth et 11960 (Epylkeutiing bl dieindlidhs ednidi i earoprprideden toat dacases
siwuld] mot beannstrued o linrit asoverelgnirightef sigiesiin the ahisnaesf n agress
agreaman); of Merrionw Jicanili A pasehEr e, bes YEEsLIS0,1.3a8 148 {1P8%0v erugicigesyer’
cannat iereinguished “uiless aurrendered inumnmisakalletams) ™ Thedight 1o protect s

“ Assexplained stave, dreinovion of Cenumn Anides wasnot ¢ ingrase whslly novel standardson
siiess, butt toapyplly thelaw of war todivill warssttont 1aady shaal trechatreaiiticsof intamations! srmes
comdfilictis;, wiiilkclkadkiing Dsttteaty on theaprading sidte tuat asuld e agatiipant inafully reciproea tiexy
aranggemeent Secliutt Conmmentedssars A7 Altiboglitis drinée wee &uwaaﬁh@@?)bhmﬁigmmdm of
war standiadissisamt an aswaceetionl tieenamy wsuld dodiesans, dosy believed thet thegenessl hinseline
sttardtordistiet wonldl applly wedle Conaresn Article 3 wareamanmnreversist and well eststlished. i

S Thoeavanc! in diciio miriislisarily, “ wikanin st bring cta) haesbheen spplied by mumersus
interat o tibunakésiomustneambi oty tenmsagtng therdinguishiment of fundiemental severeign
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citizens from fordign attack is an essentinll attribute of a state’s sovereignty. Adbiisory Opinion on
the [Lagallity of the Threat or Use of Nuclear Wagrmnss,13966100)2286 2666 Todiessunecthiee
states negotiating Common Article 3 clearly understood that they were disabling themselves
from undertaiing cextaiin measures to defend their governments agaiinst insurgents seeking to
overtiow those goveraments, wihich inarguablly is an impoxtant part of sovereignty. We would, |
how&‘ expect clarity, in the text or at least in the Conventions' negotiaiiing history, before we
would interpiet the treaty provision to prohibit the United States from taking actions deemed
critical to the sovereign funciion of protecting its citizens from catastrophic foreign terrorist
aack. Crucial here is that the CIA's program is determined to be necessary to obtaiin critical
intelligence to ward off catastrophic foreign tesrorist attacks, and that it is carefullly designed to |
be sefe and to impose no more discorafort than is necessary to achieve that crucial objective,
fundamneninll to state sovereigaty. Just as the “Constitution [of the United States} is not a suicide
pact,” Kennedy v. Mendozo-Martinez, U S. 1844, 159 (1959), sso e tiievagn ezt gavadl
terms of Common Article 3 should not be lightly interpreted to deprive the United States of the
means to protect its citizens from terrorist sttack.

This insight informs passages in the ICRC Commentatssstatssmecianesoitted]
that the ptovisions of Common Article 3—io the extent they are ot precise znd q:mﬁc——-should
be read to restrict state party discretion whenever possible. The Conmmentariesindeed recognize
that, in some respects, adopting more detailed prohilbitions In Common Article 3 would have
been undesirable beecause the drafters of the Conventions could net anticipate the messures that
fmen ef ill will weuld develep to aveid the terras of & mere precise Commen Article 3;

“However great the eare underiaken in drawing up a list of all the varieus ferms of infliction, i
wuld never be pessible ie eateh up with the imesination of fulure terturers whe wished ie
satishy their bestial instinets; ahd the mere spesifie and semplete alist iries i6 b, the mere i
restrictive it becomes.” Pictet, HI Comwrantaniss,att399. It issiocddobibittuec Heeedboect Hast
Common Article 3"sgenaral jroliibitionsdio esafish principles that prechudie arangeof
conduct, and that they should not be subject to atechnical reading that parses anong eondluey.
To the contrary, the principles in Commeon Article 3 are penerally werded in away that is

~ “flexible, end &t the same time preeise,” id,, and they call upen stete parties to evaluste proposed
conduct in agood falth manner, in 20 effort to aneke conpetibie both “the dictates of hummenidy”
towards conbatants and the “measures of security 2nd repression” appropriate to disfending
one’s people from inhuiane attacks in the srmed conflict &t issue, id st 205. We, therefore,
undertake such an inqguiry below.

These interpretive tools inform our analysis of thethree relevant terms wndier Connion
Article 3 peragraph 1(g)’s prohibition on “vialenoe to life end person, in particular murder of al

powers. Sez W.T.0. Appellate Body, EC MeasunexsCammeringgWeation
WT/DS8267AB/R/ §3 6551019841 9983NLL 2 85300t 48 Tdan] &ﬁlM&X{epﬁmmgghhmhbéihmmu@mupme
of im i Aritivessiiss wiidisly neecrgyiizen! im fnormatineel Lewassasaypameszny sresnssaf imeegpechaon™)). Fay
example; ieInternational Court of Justice refused to construean zmbig sty termitooebosemse Sty cwer
diisputed semikiary without aclear sizterment, &EMWQWMWMML@WWU
Sipadan, Z0021.C 1. £25,,648.
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kindis, pufilgtion, cruel tresiment andl tortore™; paragraph 1(c)’s prohibition on “outrages upon
personal dignity, in particular, humilisting snd diegrading trestmment”; snd Comonon Artide3's
everarehing reguirement that covered persons''be trested humemdy.”  Although it isfirssim tfive
syntax of Comnron Article 3, we sddressthe general Tuumane trestnnent reguirement les;, zstiive |
guestion becomes the exdent of ny residusl obligetions inposed by thismeqpbrenel duet eret|
#giaressed by the four speeifie esmaﬂ&d ifiuoene frestrent prokilsited im paragrapins Y. -

i

Agiinst ibose persons protected by Camman Auticle B, dreUittal Sobssissaliiigoeti mwt
{6 undertgke “violence to life snd person, in particular rusdier of &l kimdls, aruel trestrment smd
torture.” GPW Adl, §1(4y). Fansapspil ({p)uidesivesanmntoesitons Wil (OO
prograni’s use of the six proposed techniques aieet Compion Article 3's general requirement to
aveid “violenceto life and person,” and will iheir useinvelve either of the potentially relevant
@maiplss?ef “vielence i nie #hd person” denoted in paragraph I@)—torure and cruel
treatment

Q

The proposed tectniguies div sot irjpicateCanminan AmindkeB sgeneed mprdibiiion an
“violence to life and person.” Dictionaries define the term “violence” a5 theexsrtion of
physical force so asto Injure of abuse” Wdbetels JAind i Di&iatopat 2 S6255heT he
sufrounding text and struciure of paragraph 1(4) mdkedtian thal “Widleractolifeanti e
does not encompess every use of foree or every physiesl injury. Instesd, Conmnon Asticle3
provides specific examples of severe condluict covered by thet ternn—mnrder, mudiletion, torture,
and cruel trestment. As indicated by the words“in perticulsr,” this list Is not exhaustive.
Nevertheless, these sufrounding terms strongly suggest that paragraph 1(g) is directed st only
serlous acts of physical violence Of ol e. mmmkqmmmzsuzs 26,6592999)
(“The traditional canon of caﬂﬁfuctton, nagtitticossoil, Sjidtatatei
should be given relsted mmilm ™).

This reeding is supported by the ICRC c@mmmwwummm-mum&mmbm&s
in paragraph 1(z) “concern acts which world public opinion finds perticularly revolting—acts |
which were committedffiequently during the Second World War.” Pictet, Il Camnaaniafies,
at 39, International tribunals and other bodies similarly havefocused on ssriousand intentional
instances of physicall fiorce. At the same time, these bodies have hed difficulty identifying any
residual content to the term “violence to life and person” beyond the four specific examples of
prohibited violence that Common Article 3 enumerates The ICC's Elements of Crinnes dioes mot;
define “violence to life or person” as an offense separatefitomthe four specific exariiples The |
ICTY similarly has suggested that the term ey, neatieadiicesdidoeontent gpeet fraiitiftaur
specified components. The tribunal uiitlally held that “violence to life or person'’ is“defiied by
the accumulation of the elements of the spexifie offenses of rurdiar, muitilation, eruel treatment,
and torture,™" and decliined to define other sufficient conditions for the offense. ProsaaLinny.
Blaskic, IT-96-14+T,, 94 88214l aC kabeper) Inl ndetatssascshiheibiighyildl Bhsngntrimmie
maiter; et least for purposes of imposing criminal sanctions, the court could not identifly a :
residuall content to the tertm “violence to life and person” and dismissed charges thet the
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defendant hed engaged in “viclence to life or person” that did not constitutetorture, cruel
treatment, murder, or nutilstion. See Prosecutor v. Nasiljsic, Thiel Chizantins;, 11 18942800

. Even when prosecutors attempted to proffer elements of the “violence to life end
pefsoﬂ’" violation as a freestanding offense, they srgued that the offense required the imprsition
of “sexrious physical pein or suffering,” which would make it duplicative of the prohlbition on

“eruel tregiment.” Id

We conclude that thepfoposed CIA technigues are consistent with Commmon Article ¥'s
prohibition on “violence to life and person.” Aswe explained ahove, Congress strictly
prohibited seversl serlous forms of viclenceto life and person, and the techniques do not involve;
any of these. TheICRC Commeniarieshave suggested that “performing bioclogical experiments|
would be & type of “violence io life and person” that, sithough not explicitly listed as an
example, is also prohibited by paragraph 1(z). See, e.g., Pictet, HI Comrwentaries, at 39. The
Cl1A technlques do fiot ifivolve blological experiments, and indeed the War Crimes Act
gbsolutely prohibits them, See 18 U.S.C. §2441(@N(I)(C). Wiretiner ar mot those grave bresch
offenses exhaust the scope of “violence to life and person” prohibited by Common Article 3, we
are confident that “violence to life and person™ refers to acts of violence serious enough to be
considered comparable to the four examples listed in Common Article 3—munils, nutilation,
torture, and cruel treatment. The C1A techniques do not involve the application of physical f
tising to this standerd. While tbe CIA does on occasion employ limited physical contact, the |
“slaps”’ and “helds’ that comprise the CIA’s proposed eorrective techniques are carefullly limited:
in frequeney and ibtensity and subject to important sefeguards to aveld the imposition of
significant pain. They are designed to gain ih@ attention of the detaifiee; they do not consituie
the type of serious physical force thet is inplicated by paragraph 1(a).

b.

The CIA interrogation practices also do not involve any of the four more specific forms

of “violence to.life or person™ expressly prohibited by paragraph 1I{(z). They obvicusly do mot
involve murder or mutilstion. Nor, as we hisve explained, do they involve torture. See Section |

2340 Opinion and supraat 14,

“Tivithils oppiiboraadaltiecsBautro A3 28402 i) ore, huetiasaciudddabatitiet énbanbabintkrbgangation
techniques in question would not violate the federal prohibition on torture in 18 ULSC. S2HMBLIMA anttiee
prohibition on torture in the War Crimes Act, see I8 WSC. $224A1EOA). Bnthaff divsecwfonecs egpincassan
element the imposition of severe physical ar mental pain or suffering, witich is comsistent with intemational practice:
asmeflectetiin Article 1 affthecC2ovesiion Agpinst Thottmecsid thisd (T sldinittoonosiCoonmaanaktiobts2¢s i
prohibition on torture. See Dirmmantl, EkeraantsyiZineresial A0 {réaquiningftheleroewaruinttititig( sesaserphpyyisilal
or mental pain or suffering” for torture under Common Asticle 3). The War Crimes Act and thefedieral prohibition ;
on torture further define “severe mental pain or suffering,” and dis more specific definition does not appear inthe ;
text of the CAT or in the Ronne Sksinte. Instend], dne s tioesf diisdifvidion isanunidestantinf el !
States to its raifficatiion of the CAT. See 136 Cang. Fec. H61185(1588Y). Tortumeiismntfiudiner disfinet]ifiCZonnmn
Adticle 3, and the United States did not enter an understandiing to that instrument. That the more distsiled
explanation of “severe mental pain or suffering” is cast as an “undesstandiiin®™ of the widely acoepted definition of
torture, rather than as a reservation, MthepwmdmeUmu&asmwsmedaahdmm of
torture is consistent with intemational practice, as reflected in Article 1 off theCAT], amdineed axechibe gee
as areservation. Augustiew fRige)es BB, BbBiz 12B4MR 1000 §0iCiz03)5ye sedsal &Gmmnmon m(be\kcquv '
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zoeseecT N ore .
Tiersnairiing syoeifiicly praittisti fomnradt  widkaeect ol fleasy TirGommah
Adtittees s @i treaiment’” Diciionardiesdidine “‘aued" pimaily by o wondiet
pESES e i, flo tieeswibecn impaximgain. Wblsatels JFind &t Didiiomenaty
a %«‘dmﬁﬂxrrﬂhﬁ [6k), e3peeii inia eransoipinseasare@rorviidiote/manaaror’ )Ifmé]
perpesekeking trestivent described a5 cut” ikt asidle, aomnwnusege would 2t lerst reguine
thetredmant iothe saused!’ aradramely paanfull™ M OFf aounss, wearenst cakdiupontie
19 Sauretheiamnauel fredimatt” sanimgdore. InComnun Article?, thprokibition am
«m Hreatmen? isplaced hehween bens on edremely severeand digaraved acisof violence—
m&m&r fation, #hdl {orure. Thesrisusaares thishs untiarsoores thet theseterms,
Gl retment, shive 2cRmmnbengimearing fo aanthu that isparticularly
g%&v ﬁi@afefr &f SRESTD) WARERIDCR Mawmﬁidm@mmdeermn, 126

fﬁi@n m@mfﬁw&@&@w ih aseition, Comron Article 3 lists “erue
* SSATOHM OF “Vislense 19 life she persen” supgesting that the term involves somme
SEMER of physical f5¥es: _

" Iniernstional tribunsls snd other bodies have addressed Common Article 3's prohibition
on“cruel trestonent” &t length. For purposes of the Rome Sistite estzbishing the Imtermational

Crimvingl Csur, thet).N. preparatory conilssion defined “cruel treatment” under Common
Mdeﬁtmwe‘mqprwﬁ i il paner ssffteing” Dormany, Eleneent o6 (Zimmes
# 387. The conanidiee expleined thet it viewed “cruel treatment” as indistinguishableffromthe
“iphumen trestment” thet constitutes a grave tresch of the Geneva Conveantions. Seeid @t 328,
Conventions). Thisview spperently aiso wiaseantraosd iy Coggresswinen it extblished the
offense of “cruel end inburmen trestment” in the War Ciiimes At 2spart of its effort o
criminel{ze the grave breaches of Comnon Article 3. See IIBUSIL §2 24001 10M3) saealabsol
MCA §6)(2). Cantiruing “croel trestmend” t6 ekt

“inhuman trestment” further undlergcores the saverity of the conduct prohibbitedt by paragrapih

Wg)-

Aligning Comimon Article 3's prohibition on “cruel treatment™ wilth the grave breach of |
“Inhuman treathient” also demonstrates lts close lifkage to “toniwe” See GPW At TRD (Skafiing)
that “tarkuecoaiihnmanarréceatmcicindlngib bglog elpaipesmetits 'J gagechie ixkooh dithp
Conventlons) (emphasis added). This relationship wae cricial for the ICTY in defining the = |
clements of “cruel treatiment” under Common Artlcle 3. The tribunsl explsined thst cruel i
treatment “is equivelent to the offense of inhuman tedinek in the framework of the grave
breaches provision of tihe Geneva Convertions” and that both terims perform the task of haiting
“treatraent that does not meet the purposive requiiremernt for the offilense of torture in common
erticle3." PraseubonyDebelat] Case88d\NITI96%1 28, 4 5% D0P{dlth&rhbeEy 194808  hd he
Internationa) Criminat Court siopped a achieving this ead defining the M of 'eri]

of Treaties Art. 2.1(d) (a reservation purpsrtstoexﬂwdemlemedmymem eliwtefeeﬂain provisioas of the
treaty in their application to that State™). There is ho reason to revisit that long-standing position here; with regand
to torture, Common Auticle 3 imposes no gieater obligation on the Uniired Siaies than dees the CAT, ad s
conduct congistent with the two faderdl satutery prohibitions on teriie allis Sitislies Common Astice 3's
prohibition on toture in arfmed conficie Aet of an international character.
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treatment™ under Common Article 3 idemticaily ottt aff tortine, exosgitnemuing)tie
requirement that “severe physical or mental pain or suffering” be imposed for the purpose of
“obtaining information or a confession, punishment, intimidation or coercion or for sny reason
based on discrimination of any kind.” D&muenn, EVements of Crimes; at 397,401, The ICTY
went further, suggesting that there may be another difference from torture—that cruel trestment
is directed at “treatment which deliberately causes serious mental or physical saﬁ'ening that falls
short of the severe mental ot physical anfferm required for the offence of torture." Delalic,
132,

In the War Crimes Act, Congress, likethe ICTY, adopted a somewhat broader definition
of “cruel treatment,” prohibiting the relevant conduct no matter the purpose and defining a level
of “serious physical or mental pain or suffering” that Is less extreme than the “severe physical or;
mental pain or suffering” required for torture. In this way, Congress's approach to prohibiting
the “cruel treatment” barred by Common Arude 3 is consistent with the broader of the
Interpretations applied by International tribunsls ‘> Congress, however, provuded a spexific
definition of both “serious physical pain or suffering™ and “serious mental psin or suffering ”
The ICTY found it impossible to define further “serious physical or mental pain or suffering” in
advance and instead adopted a case-by-case approach for evaluating whether the pain or
suffering imposed by past conduct was sufficientlly seriousto satisty the elements of “cruel
treatment,” Delalie, §5533. This approach, however, was tailored to the ICTY’s task of applying
Common Article 3 to wholly past conduct. Congress in smending the War Crimes Act, by
contrast, was seeking to provide cleer rules for the conduct of future operations. CongresSs
more detailed definition of “serious physical pain or suffering™ and “serious mental psin or
suffering™ cannot be said to contradict the requirenients of Common Article 3.

 We conclude, with Congress, that the “cruel treatment” term in Common Article 3 is
satisfied by compliance with the War Crimes Act. Aswe have explained above, the CIA
techniques are consistent with Congress's prohibition on “cruel and inhuman treatment” in the
War Crimes Act, see supra at 14-24, and thus do not vieleie Common Article 3's prohibition en
“cruel trestment ™

2

Paragraph I(c) of Common Article 3 prohibits “outrages upon personal dignity, in
particular, humiliating and degrading treatnsent.” Of the terms in Common Article 3 with
uncertain meaning, the imprecision inherent in paragraph 1(c) wes the calise of greatest concer
among leaders of the Executive and Legisietive Branches. See supra at 53-54 (clting ststenments
by the President and Senator MeCain), ,

> The ICTY' disfines “cruel trectmen™ 25" trectment that caysesseiousmental wiw or mffaing of
constitutes a serious attack on human dignity.” Delalic, ' 5! (eaiimsisatiia). Tietdtwnd mewr lias
explained its reference to a “serious attack on human dignity.” Comirmon Article 3 has an express provision
addressing certain types of affronis to personal dignliy in its prohibition of “outrages upon personat dighity, in .
particular, humiliating and degrading treatment," GPW Afi. 3 Ya &) 'Tb%&ﬁbﬁi%ﬂiﬁbqﬁﬁamﬁawms ‘
mggﬁaﬁ&k&eﬂp@maﬁl dignity sheuld beaﬂdyied uRder paragraph 1(), derevamenisa Wil we |,
oW
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Despitethe general nature of its)enguage, there ere several indieations that
acagastin 116)) weas mtentiatitonsfaer togratisUesly sssiowseandngtt Thestem himilinting 4
dlegrading tregtiment” does not stand slone. Instesd, the term i a specifie type of subset of the

. somewhst clerer prohibition an “outrages upon personal digrity.” This stfueture éisiinguishes
Conmunion Article 3 from other international tresties that includie ﬁ'eaﬁanémg prohibitions en

“glegreding trestnent,” untethered to any requirement that such treatment constitute en "eutrage
SR personsl dignity.” CompareCHIT Axtt. 165 guobtibiting “emed iniumemar degreding) -
frestment oF punishment which does not emount to torture”) with European Convention on
B Rights Ariicle 3 CNe ene shill besubjected to torture or to inhuman or degrading
trestment 6F puvishwent ). Thus, persgraph 1(c) does niot bar “humiliating and degrading
ireatment” in the absiraet; instead, it prohibits “humiliating and degrading treatment” that rises t§
thelsvel of 21 “sutrage upen personal gignity.” This interpretation has been broadly accepted by
iniernational tribunals and eomimitiees, a5 it hasbeen adopted both by the ICC Preparatory
Commities 2nd the ICTY . See Dermann, Efements of Crinies, et 314 (stating, as an element of
the1€E offense sorrespending to paragraph 1(€) of Commen Article 3, that “the severity of the
huliztien, segradation or ether Vislation was of sich degree asto be generally recognized as I
#h uiraEe Wpen persenal aigniy"); Prosasuliar W.Aldlcmdt CaeNe. IT-95- 1411 at§ 56(Trial
Chamber 1.1999) (reguiring that the conduct riseto the level of en outrage upon personal

Sghity):

Theterm “outrage” implies arelatively flagrant or heinous form of ill-trestment.
Dictionaries define “outrage” as“describ[ing] whatever is so flagrantlly bad that one’s sense of
decency or one's power to suffer or tolerate isviolated" and list “monstrous, heinous, [and]
girocious” s synonyms of “outrageous.” Wiehsior's Third Vnt |/ Diictionary at 1603. In this way,
theterm “outrage” appeals to the common sense standard of a reasonable person’s assessing
eonduct under ll the eircumstances. And the judgment that term seeks |s not 8 mere opinion that
thebehavier should have been differant—io be an euitrage, a reasonable person must assess the
conduct asbeyond all reasonable beunds of decency. This reaction is not to leave room for
" gebate, aptheiert is dirested at “the few essential rules 6f humanity whieh aw @Wﬂh@@d nations
%%gfdafﬂﬁvmd evmb@f@aa&l e all Eir SiansanessaRl ASREDEES cAASTRRME
i erpHaREsar) W“@

9@!‘@6&% dighity” ter, the t@TY' %@F&@gﬁiﬁ% hiat if daes Aet prav & fanly elear

d§ iR advahee, but that it is copined ig exiremely serieus Misconduek: “AR BUiage
persenal dighity within Article 3 . . . is a spesies of inhuran tregiment that s Qgpksﬁabrs
BECASIERING OFe SeFious Sulfering than mest prohibited asiswithin ihe gers” ALeksovsld, &
49 54 (emphasis agded).

The ICRC Connmentaries on the Geneva Converti ons undlerscore the severity of the
misconduct paragraph 1(c) addresses. SeePictet, Hi Commentaniaas, aa3S0(( it ppanaggeaih
1fc) to the prohibitions on torture, cruel treatment, murder, and mutilation in paragraph 1(a) and
explaining that both paragraphs “concesn acts which worlid opinion finds particuliarlly reveltingg-,
acts which were committed frequently during the Second Worlid War"), The ICTY similarly
looks to & severe reaction from a reasonable person examining the totality of the cireumstances.
See Alleksovski, & f] 55-56 (16 vielate paragraph 1(c), the huriliation and degradakion must Be
“g0 intense that the reasonable persan weuld be elitraged™). AR examinghion of pu F@@@
inferfis paragraph 1(e)'s faeug 6n “Ruiligting and e fing treatenent™ hgk ¢ the leve o
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a0 “cutrageupon personz digrity " The sameintanceions Witmel m@@mm

peragraph 1ic) requires an imguiry wot only into whether the condiiet is vely outragees,
st also into winsther the purpose of the conduct ispurdy to hunilize ina

contemptuous andl cutrageous menrer. Thus, the ICTY esloeked) to thbrieaiaditicaseesed;
it ismot enough thet aperson fee! “mmilisted,” rather the conduet mst be “epimeted

contemyt for thelamen digmity of emuther persom™ fd o 156 mphiiis addeidd). Frothpe
Yugosaviatribuns, persgraph 1(¢))capttnessaconcegbiofivaatonditeagsadiftor umamityy off |
reckiesansss; or of amsln to umilliste or to diegradefor itsowm sl

Thisimgpiry imto anassmndilepasosealiuaion of context, purposs, and intent with
regerd to the trestment of dietsineesisfaniiliar to United Sisteslaw. Imthe context of persons nor
convicted of any crime, but nonetheless detained by the Govermment, this sane inquiry is
demended by the DTA, andl the Fifth Annendinent stsndlerd that It incorporates. Aswe have
explgined gbove;, the DTA prohibits tresiment, snd interrogation techniques, that “shock the
conseience” Raobmvcﬁx(i}b‘emlmmzy 8ﬂ%ﬂ?&@85agmﬁ@umﬁmmato V.
wgmzﬁsi@iala @f@ﬁ@@bﬁ‘é& abuuse of power aoict whieh shoeks the eonseiemee“) Mueh like

iﬁ@i@& eawamaw *‘éw ! the sheeksthecansisnee’ tadt isksto _
pﬁfs%ww M&Wt Wﬁhlﬂé%%mw&ga@gg?&mﬁhéﬁsb&ﬁwgmu meg/vl s,
ﬁ%@%% 6%(&1 m @&gﬂgs_&w&wm&ﬂmﬁﬂ@ms

ﬁ%ﬁ%ﬁ%ﬂ@? 7

ﬁ%%%%@gg@% AR
?g@g’w J&? mﬁé‘m@m f@ﬁ;% m ; '%l

‘ For these reasons, we conclude thst the term "outrages upon personal dighity” invites ﬁdﬁ

b forblds, an inguiry into the justification for governniental condluct, &s the tertn edis for the

: ouirageousness of the conduct to be evaluated in the nenner & ressonible person would, To ke
suke, the text of Common Atrticle 3 introduces its specific prohibltions, including its refarance to
“outrages upon personal dignity,” by nnandieting that such acts “are and shall remain prohibiked
at any timeantimanyplascwieriseesc . ThiStetedaniibehessas idi cisppoievamsyvalisbudion
of clrcumstance, or {he consiclerations behind or justifications for spexifically prohibited condiet!
Se¢, £, Prictet W Copmanaraesek 0 SOThdihstdsthr thetheol fohed /il thellCmamest vt
1t proclaims four ebsolute prohibitions Thewsrdinpanionietienigl gt termeddiie .
possihle laophole is left; there can be ho excuise, o stienuiating clrcunngance.”).

f Nevertheless, this introductory text does et foreclose consideration of jrugiffiealiiong and

context in determining whether a particuler act itself would eonstitute an outrage under the
treaty. Thisconclusion is supported by other termsin Comeion Article 3. For exanple,
Common Article 3 pshitiids “mundier;” i #r elar i3y diikition tisdat sy -y kewisiale but
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lellling without iawful justification. Connmen Artide3 sy mot pemmit 2 murde™ to be
justified, but conmitiing £ homicide in seif-defense siniply would mot comstitute a “anuder™
Sinmilarly, the term “oulrage’ seeksio identity conduct thet would beuniversaily considered
beyend the boutds of dlecency, astranscending “thefew essentisl rulesof urrewity which &l
sivilised nations consiser ssvalid everywihere andl under all ciroumsterness™ Picet, I
Comrmniaiessats 32. Ahnppriacehtitefdaredestanrideenitioobppoppsstitivogthoti
Eommen Arigle 3 sannot be squared with the ICRC Commaniariesin eveluating whether
SonalEL is humiene—a reguirement of Comimen Article $ that the “outrage upon personal
gighity” term is expressly stated 1o svance Thehumanedrealinent reguirenent isseid i
ffgmblf “any 26t of Viglenes BF intiridaion, IngRratntiyANIiE\ eouisenestons a
553 BHEIN sSEEHELBRELY 9 SUHEMPHORR bR I wan el UsscrefIEL, 1V
COmmEniRTEesaPbdd {RipRhSS Sadesy)-

An evslustion of clreutistance therefore is inherent In the plain nieaning of the term
“outrage” 1t is a concepl, following relatively cleer prohibitions on particularly grave acts, that
turas to the objective judgment of reasonable people and proscribes condluict that is so vileasto
be universaly condermned under any sianderd of decency. Because it relles on such common |
judgment, the tesin “ st evaluete condlict as ressonstle people do, by weighing the |
justifications for that congluct. Asthe SuprameCnit «f israel recently explained in spplying the
“rules of international law" to Iraer's fight apeinet international terrorisn,” the principles of the
law of wiak iin this contexk “are Aot *ali oF ety PublicCoamimvien Agmsstoraitelie I He
V. GovernmantefIsraal I 800002 e6¥ (Sap: et 1houee) INse. 1332806%).

That the prohibition of “outrages upon personal dignity” looks behind condlict for its
justifications illumingtes the decisions of the ICTY interpreting thisterm. For exaniple, i
Prosecutar w. Kevas TTT9952388 Mpprarl Chbabbey Jusied 1220000 beitbnabh id diirtdiaieig
ateensge girl in detention t6 cencenpkes on adable wes an “oulrsge wpen persond dignisy.” Jd |
$ 160. These faets invelved clearly outrapeous comgliet Lndertaken for 1o purpose other dien the!
prurient gratitication of the defendant. None of ihe CiA’s proposed technigues begrs a passing |
resemblance to the prurient and elirageous conalict & issue in Kovae.

' FROM SITE 15 DOJ

; The proposed techniques also contrast sherply with the outrageous conduct documenited
! a the Abu Ghraib,prison in Iraq. As Genersl Antonio Tagube's officia! {nvestigation reported, !
; the detainees at Abu Ghrsib were subjected to “sadistie, blatant, snd wanton criminal abuses” |
: See General Antonio M. Tagubes, Article 1563 HwesgiaesiOnf ohéremBapmNitaRoRe) By Fugadie
. 16 (May 4, 2004) (“Taguba Report”). The report charged the offending military personnel with
4 “forcibly arranging detainees in various sexuslly explicit positions for ?hetagfwhiﬂg”; “foreing
neked male detainees to wear women's uhderwear”; “forcing grotups of mide detainess to
mastuifoate themsslves while being photographed and videotaped™; “atranging naked male
detainees in a pile and then jumping on themi™; “posttioning ancked detainee on a MRE Box,
with a sandbag on his head, and attaching wires to his fingers, toes, and penis to simulste electric
torture"; “placing a dog chain or strap around a detainee’s neck and having a female soldier pose
for a picture”; and “sodomizing a detainee with a chemical light and pertiaps a broom stick.” Fd
at 16-17. These wanton acts were undertaken for ebusive and lewd purposes. They bear e
reserblance, eithex in purpose or effect, to afy oftihe W@InMiGues Prepsd ot use By e ClA.
whether empleyed individually oF in carabinatien.
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conaliet that peragraph Il@ dbes:ram MERCGBWM& dumeﬁaplmdmam
e is dirested & “geis which world publiic opinionfintisrevolting—acts which were committed
fresuantheakHpeHES SeonMbId BNfer. PRiet T Gammentes) es 34 womm/mvw{as
typified by senseless aels of hetred, and usmiliidtion or degradstion, for mo resson other then to [
Felnforee that the vietims hed tieen vinguished or thel they wereviewetl asiifisiinr e seof
their netienality of their religion. Neselessly expesing prisonersto public curigsity nwm of tmk
gark Ristory, 568 GPW AH. 15, ahd conmaniaors sie s apalignmic canpe off suih |
conduct the pareding of prisonersin pulific. Seciirimann) AbereenteHiinescat 22334fefaning
{o the post-Wierld Wiar IY prosecution of Maezler for marching prisoners through the sireets of
Remein & parade emulsting the tradition of sncient tiumphel celebrations). In another cass,
Australian authoriiies prosecuted Jpenese officers whotiebiSikh prisoners of war “to & post and
beat them with sticks until they lost conssicusnes” Twidl off Thankk Gk ke and TlibuRrkarsers
(1946), Lo Ri3ppa SO HisR o DilhieCH Hiwitals UdiidacNakit on SWAleCEHRECC oSS 65
62. 1n sddition, they shaved ihe prisoners’ besrds snd foreed them to smoke digaraties; in
deliberste denigrstion of the Sikhs' religious practices requiring facial hair end forbidding the
hendling 6fteba7ees dl aspest hacudishneemtftormiiosriffariionsditiaarulbsssfitthrerpiiemn

camp, Ja%

These acts were intentbetrtorauitial andbitkihg g orerethéhereaamnecadityity
justification, no carefully drawn plan to protect civilien lives. These were pert of a panoply of
girocities in World War G mesnt to “reduce e 16 fhesiatedd aninuks” masly acaiiesf who
they were. SeePictet, i Comnaaninid i 8202 T Heserictawenmdedataern il ly
pririent, hmhmng, or bigoted ends, and that festure wis an inextricable part of what made

them “outrageous™ *

* Imthissvayy, antssinteendbetitooddaigyptethicaniizipnrobiditmess mpylicecComvmamArtiche33. Althouglh
pursiant to a different standard appliczhle to prisswarssafd way widber tiive 12D Gearevee Gonventfion), e Lasiaizn
war crimes prosscution suggests that some consideration of (he cuitural sensitivities of detainees may be relevant
when determining whether there has been a subjective intent to humiliate. There, the Japamese defendants sought
out the features of the Sikh religion and sought to exploit those in particular, with no purpose other than to hummiliate
the detainess. This is not what occurs in the CIA program. It should be noted that, upon intake into custody, the |
CIA does trim the hair and shave the beards of detzinees to prevent the introduction of disease and weapons into
facility. After this initial shaving, detainees are permitted to grow their hair to sny desired length. We havealt
concluded that such liraited use of involuntary grooming by the CIA is consistent with Common Article 3, See |
Letter to John A. Rizzo, Acting General Counset, Central Intelligence Agency, from Steven G, Biadbury, Acting
Assistant Attorney General, Office of Legal cOuml at 12-13 (Aug. 31,2006). Again, thedifferenee hereis that |
the purpose s fel to humiliate the detalnes, or to explolt any partieutar mﬂvity, but te serve lepitimate seeurity

and hygieﬂe purpeses.

“* Our interpretation here is also consigtant with the fact that paragraph 1(c) is not a prohibition an
“outrages” simppkicéter, but instead proscribes “outrzges upon personal digrity” Empliaisaditd) The words
“upon personal dignity” may be read to specify theinjury that must occur before we evaluate whether the causing
" conduct constitutes an “outrage.” Put diffierently, paragraph 1(c) is not a frec-fioatiing inquiry into the jjustifications :
for state party conduct during an armed conflict cot of an internations! character, Instead, there must besome i
affront to “personal dignity” befare that inquiry is triggered. The words “upon personal digrilty”* may also be read to
constrain the considerations that nigy be brought to bear in determining whether an “outrage™ has occurred. In this
regend], thedeenmagbiealdsijmed tofoous prragmephhi (drharthb persarsubiaiceddd siar pans vondduttandis's

TOP, i
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With these principles in fiind, weturmto wivatier threprapedi Cl talinimesaee
consistent with Commmon Avticle 3'spslitiition sn“ aushagssupon pasers dgpity;, im
particular, husilisting snd degrading trestament™ Wicahaatly frexeediesamrinread] it the i

egifai 6loes et “shock the constiance™ ar therehy vidkate longy starding principlesof United | -

gﬁ&lﬁlﬁeummeﬁﬂh Avventiment to our Consitution zndiirsorporeted wio

Especially regarding ateri thet, i smany ways, provitissepovbstiveciofitr aamumititiiee

somparatively speeitic prohibitions in Common Article3, it isapoprizte for the United States)

QEUFHESI@@@FH@@!@ ifﬁdltl@ﬂf@WQWGGafaﬁﬂiﬂ’ disoanebie sandard for the imguiry |

that &géigf h e FELIES ASNERla mtmeﬁwa&mwmmt‘
(533

EriagitiremantssifCarmasn ArtidieR, and diis

eeﬂgfes’éiead judgement isinportant in dietmmmg themma mmﬂprdalm mf Gmmm Amdg

3 for the United Siates. TheDTA sstissviastioer conrbiunt Siundisstivecmtieng "

it evalustes the judgment of tihesreasonstie person, and ittfa:kstﬁmmqunyﬂlwttﬁendam

fesning of theterm “outrsges’ invites Thus our conclusion that the program iscomsistent with

the DTA is asubstantial factor Ip deta‘miﬂﬂg thst the program dioes mot mvdve"owrages
personal dignity” under Conaon Article B*

But consistenicy with the DTA ismst oy tiatisftor aurcondlisson. Inttrecliita)
context at issue here, the CIA progran's mamew foaus, mmmimwmm
sefeguards and |intitations incorporated into thepvgram, rosiildcetieattagpote:
“outrages upon personal diginity” prohibited by Canmnon Armdeﬁ Of pm:aiar nmpmtam is
that the interrogation techniques in the C1A goegram mmmmmrfdomteeamggwum
wherever weffimdithem, including thosein wilitay cusiody. Ingend], theCIA program is i
narrowly targeted at & srinell number of the most dengerous and knowledigestile of terrorists, i
these whom the CIA hss resson to belleve harbor inmniinent plansto kill civilians throughout the,
world or otherwise possessinfornmation of critical intelligence value concerning the leadiership of
sctivities of al Qaeda. For those fow, the United ﬁﬂstﬁ@smmmmmmmm

dignity, rather than thecintention of the steteactor or theresayssfior ttesdtn”saovdiott THisslatear intagmetedion
would constitute a point of departure from internstional practice, which has tooked to the intexstion and purpse of
the state actor, as well as the context of and justifications for the condurtt In any event, theforegeing historical

examples demonsirate that we need to know wiy (e condiict is widertaken to determine whether it isan “cutysge | -

upon personal dignity.” Marching captured prisonesrsasa meansof transport does riot evoke the saise reaction,
n‘sing to thelevel of an “outrzge,” as tinesenseless paraiing of prisonersio nuniliste tram. Tn dhiswisy, the wirdls
upon personal dignity” cannot be read to eonfine paragraph 1(c) to demarcating an absolute level of hardehip thai
wm ot be tolerated, Instead, whether an affvont io “personal dignity" occurs dependsto some degree an the reason
‘why a hardship is being imposed. The terfi is bestread|as a protubition on the aitr Y, ewaReN) 6F dherisiient
discomiforting of persons protected by Cormttion Article 3, as well as, in sore cases, \ififiecessary eF careless
mistreatment, even when the overarchingjjustifieation is tegitimate. Aswe explai below, these principles do nst
dﬁeﬁbe the carefully drawn and limited CIA interisprton teshnigues

A wedid with DT A, wetdiseiit aypmogr ateetooeaboatter just el teatrigpeimisadation, butdie

effects of the technigues in combination. See, e.g., Aleksoedi),§ 57 (Tudéest], dre sericusyrnss of an vt and its
consequences may arise eitherfironnthe nature of the actpersse or from the repetition of the act or frama
combination of different acts which, taken individually, would not constitute a crime within the meaning of Article 3
of the” Geneva Conventions)). We have conciuded that the technieues in combination would not violate the i
consiitutional siandards incorporated in the DTA, see supra at 4748, and we again conciude that parzgraph 1(c)
would not be viliated by the techniques, used either individually ot in combination,
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but ezch technique is limited to keep the detzinee safe and its application is circumscribed by
extensive procedures and oversightt Those who implement these technigques are a small number
of CIA professionals trained in the techniques!-carefull limits, end every interrogation plan is
approved by the Director of the CIA.

In adidition, s we have emphasized throughout this opinion, the CIA's detailed
procedures and safeguards provideimportant protections ensuring that none of the techniques
would rise to the level of an outrage upon personal dignity. With regard to the corrective
techniques; the CIA has assured us that they would not be used with an intensity, or a fieqjueswy
that would cause significant physical pain or injury. See Afeksouski, 157. With &l the
techniques, the CIA wouid determine in advance their suitability and their safety with respect to
ezch individual detsinee, with the assistance of professional medical and psychological
examinations. Medical personnel further would monitor their application: CIA personnei,
including medical professionals, would discontinue, for example, the sleep deprivation techniqu?
if they dietermined that the detainee was or might be sufferiing from extreme physical distress.
Each dietasinee may react differentlly to the combination of enhanced interrogation techmiques to
which heis subjected. These safeguards and individualiized attention are crucial to-our
conclusion that the combined use of the techniques would not violate Common Article 3. See

supra n.50,

As such, the techniques dio not implicate the core principles of the prohibition on
“outrages upon personal dignity.” A reasonable person, considering all the circumstances, would
not consider the conduct so serious as to be beyond the bounds of human decency. The
techniques are not intended to humiliate or to degrade; rather, they are careffifly limited to the
purpose of obiaining critical intelligence. They do not manifest the “scorn for human values” or;
reflect condiuct done for the purpose of humiliating and degrading the detainee—the dark past of
Werld War I, against which paragraph 1(c) was set. Asweexplain ebove, a reasonable person
would consider the justification for the conduet and the fulli context of the prateetwe freasures
put in place by the CtA. Ascerdingly, the eareful lifits en the CYA program, ihe narrew faeus
of the program, #nd the eritical purpese that the program serves a¥e impertant to the eonelusien
that the six techniquies de net eenstitiite eonduet 5o serious as te-be beyend the beunds of Rudan
geceny.

The CIA has determined that the interrogation techniques proposed here are the minimueh
necessary to maintain an effective program fortihis small number of al Qaeda operatives. That
the CIA has confined itself to such a minimum, along with the other limitations the CIA has
placed on the program, does not reflect the type of wanton contempt for humanity—the atrocitie
animated by hatred for others that “were committed frequently during the Second World Wer"
and that “public opinion finds perticularly revolting”—at which the prohibition on “outrages
upon personal dignity” is aimed, See Pictet, Hi Commeniaiiass,sat330.

@\

3.

Overarching the four specific prohibitions in Common Articie 3 is a general requirement
that persons protected by Common Article 3 “shall in all circumstances be treated humanely, L
without any adverse distinction founded on race, colour, religion or falth, sex, birth or wealth, o

69




- 4t ek

FROM SITE 15 Doy )
) (FR1YJUL 20 2007 15:17/87. 18:18/NO. §1£0<29779 F 1

zoeseereT I o~
any other similar criteria*’ The text mekes clear that its four specific prohibitions are dirested
&t implementing the humane treatment requirement, See GPW Art, 341 (following the humane
treatrient requirement with “[t]o this end the following scts are and shall remain prohibited™)-
Aswe have discussed above, those specific provisions describe serious conduet, and the
structure of Common Article 3 suggests that conduct of a similer gravity would be required to
constitute intnmane trestment.

The question becomes what, if znything, is required by “humane trestment™ under
Common Article 3 that is not captured by the specific prohibitions in subparagraphs (s)-(d). We
can discern some content from references to “humane treatment” in other parts of the Geneva
Conventions. For example, other provisions closely link humane treatment with the provision of
the basic necessities essential to life. Article 20 of GPW mandates that the “evacuation of
prisoners of war shall always be effected hunnanely ... . The Detaining Power shall supply
prisoners of war who are being evacuated with sufficient food and potable water, and with the
necessary clathing znd medical zttention.” Seealso GPW Art. 46. This theme runs throughout
the Canventions, and indeed Common Article 3 itself requires a subset of such basic necessities,
by mandating that the “wounded and sick shall be collected and cared for.” GPW Art. 3§ 2.
Given these references throughout the Conventions, humane treatment under Common Article 3
isreasonably read to require that detainees in the CIA program be provided with the basic
necessities of life—food and water, shelter from the elements, protection from extremes of heat
and cold, necessary clothing, and essential medical care, absent emergency circumstances
beyond the cantrol of the United States.

Weunderstand that the CIA takes care to ensure that the detainees receive those basic
necessities. You have informed usthat detainees in CIA custody are subject to regular physicall
and psoychological monitoring by medical personnel and receive appropriate medicall and dental
care. They are given adequate food and as nmuch water as they reasonably please. CIA detention
facilities are sanitary. The detainees receive necessary clothes and are sheltered from the
clements.

For certain detainees determined to be withholding high value intelligence, howeve, the
CIA proposes to engége in one interrogation technique—dietary manipulation—that would
adjust the provision of these resources. The detainee’s meals are temporarily substituted for a
bland liquid diet that, while less appetizing than normal mesls, exceeds fiutrition requirements

“® Thislanguage does not create 2n equal tretment regivezrmant insiesd, it provides that the suspect
classifications in question may not justify any deviationfiroimCommon Article 3"shastine standard of hanar
trestment. The Geneva Conventions elsewhere impose equal trestment requirements, See GPW Art, 16 CTAJ
prisonersof war shall be treated affike by the Detaining Power, without any adverse distinction based on race,
nationality, religious belief or political opinions, or any other distinctionffoundiailon similar criteria.”) (emplnds :
added). Article I6 also provides specific exceptions to its equal treatment requirement with regard to prisoners of 1(
war, which wewseld expet to find in Common Article 3 if if weresiso sn equisl besiment requiesnzant The
contrast with thetext of Article 16 demonstrates the linkage of Common Article 3's ang-distrbhination principle to
the provision of humane trestment. The Coramentariesfurther explain that dissinaions sven amens thelised
criteria, may be made under Common Article 3, 5o tong as the ireatment of no covered petson falls belov the :
minimum standard of humane trestment. Pictet, Hl ConveaniRréssaends] Thisiswaaitind de@amnipaoepssic
content of Common Article 's humane trestment tequirement.

ropseere I o

70




e T

FROM SITE 16 D ‘
T aJ (FRIDJUL 20 2607 TS:i7/ST. 16:16/NO. 180229778 P 1

s e

for safe and beslthy medicslly spproved diet programs in the United Skates. During epplication
of the technique, the detsinee's welght is naiitored, and the tectiique would e dissonti nued
sheuld the detainee lose mrere then 19 P of iisstaring bodly weinit. Thwakonemt of
humene treatment thet we csn gleanfiromithe sruciiredf the GansveConvertionsisone of
“gtticient foed” GPW Art. 46. Bessusedhefasd providiatl diting tive tamporary apyication of
the dietary menipulation technique is suficient for hesith, we camcudie that it dives comply with
the “sulficini: food" element of Common Article 3's humane trestment requirement. !
G ANbsosiSiC £58b] ATVS05411Y §, T8 @8iéchéising CpEmnamakrdidaDaizavegpairptisoisin
warden who provided only two tiesls a disy to dl didtsinecs over apariod of montvsand winsre |
sonie detainees jost over thirty poundss). ‘

We gsofintit rdevant tha the ClA simerrogestian and distention program complies witln
the substantive due process requiremests of the Fifth Anmendinent, which under nost
circumstances require “safe conditions” including “adequate food, shelter, clothing, and medical |
care” and which are incorporated into theDTA Maugdber g \Rdrawpds 1B7S B0 (BELIE2).
Reguiring the provision of basic necessities is anoiher example of how the constitutional
stendlerds incorporated in the DTA therselves providie & Tnumanctresimant” pimdyikedhst can
guide eompliance with Common Aricle 3. Congress recoghized asimudh imtielDTA, given dine
statute’s explicit predise thet the Fifth, Eighth, end Fourteenth Asvantimeans are directed sppinst
g concept of “inhumane ireatiment or punishinar.” MCA §&Q(D). : _

The CIA program—under the restrictions that we havequifinat—anmplics witth eatnof
the specific prohibitions in Comnion Article 3 that implement its overarching hunnene treatment
requirement. Outside those four profibitions, and the sdditional concept of basic necessities thet
we have discerned from the sttucture of the Conventions, we coriffant anothe situaliion wihere
the content of the requirement is underspecified by the tresty. SeePiatat, W nmaaateeses: o
38-39 ("The definition [of humene tregtment] is not a very presise one, as we shill see. Onthe
other hand, there isless difficulty in enumerating thingswhich sre inconpetible with humene .
treatment. That i5the methed fellowed in the Convention when it proclaimstouabssiuie
mﬁgﬁp{ gﬁ%mgg o i o ﬁ%wg&“g%&im e fdtors

§ U useless and even oS 24
that would fhake trediment ‘Rumane™ m% The Conmenrirdcespasy ifiatwhdiat
eonstitutes hummene trestmeant” reghires aaangng of seauidy ang umatiad 2n comeams The
detainees may well be'the sbjest of stFisl MEARKRS" FSHE MRRRIERSSH ST o regRIETEN)
even when they are severe” ey nonetheless be sompatible with basic humanitaran standards.
e st 205 (enphwsis adlel). Given thegeithaidiegenardiisy of dheiumanedresinment standang, i
s ressonable to tufh to ol own law, wiiieh esablidhes adianeig of R iresmen dhel
sinilarly reguires 2 balanee between sesurity ad humanitarian eonesHhs, 10 provide content 10
etherwise uhspesified terms in the Conventions Beeause the E1A program eamplies with the
standard of humane treatiment provided in the Dtaines Traament Ad, &lthel S
constitutional standards that it incorporates, and because it provides detainees with the necessary
food, shelter, clothing, and maticsl care, the CIA program satisfies Conimon Article 3's humane
treatment requirement. ,

zoeseeeT I oo
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Viealso reasgnizedhat dheprartiessbbtibessisippaitedin mpitamartingyomamam
Antide qumﬂmmmmﬁ o stetesurmpported by QnrICRGIeImTEIenees
and conduct—can serve 3s " a supplementary meens of interpretation.” See VienpaConvention
on theLaw of Tresties Art. 31(3)(). Wietauessodivtfforesidtaccedistateenatics sesting)ieo
implement Comnion Article 3 im acontext similar to thet adifiressed hereim. The one exemple
that wee havefsund sifpatsiieineresion of Comman ArticleD dnal welrees forth doove.
1n partlcul sy, the Usiited Kingdomiiomthetinroof the atinption of Conmmon Article 3 wntil e
esrly 1970s spplied an interrogation program in a diozen counter-irsurgency operetions that
resemblesin seversl waystieareproposead! totmanytoyat iy dieClin.

Follewing Wiarld War 11 and the adioption of Common Article 3, the United Kingdom
dieveloped and applied five “in diepth interrogation” techniques “to deal with a number of
stustions invelving internal security.” Repontaftiecdsamimidtasy rinn\Gozrsaikatiof spgtpenited
ie Consuier skbpizeze R Fidedhaes gafand farkriagnbigaibpRotioes Saupiuedegt Eoblism Or | gﬁr
1972, Cindl. 4901, § 1OEEIIO 1397))((Haetteer CoonnniniteiRgontt’)). Thacfiveatetiniiess
invelved (i) eovering & cetginee's hesd & sl ﬂm excepi when the detsinee wiasuingiar
interropation oF i ah Feerm by hinself: (i) subjesting the detainee™te cortinuaus and
monsloneus neise of a volure calulaied te lsalate imjEomeommunication”; (iii) depriving
the delainee of slesp “auring the sarly gays’ of the interrogation; (iv) restriciiag a detainee’s diet
{9“enereund stbrm and ene pint of waler at six-heurly intervals®; and (v) forcing a detainee
{6 taee—buit net teush—a wall With his hendls raised m§i@g§$@ gg& for heurs & atime,
m@h@mﬁﬁ@teﬂeﬂ lowering of the S {9 Feiore SHaaion ﬁ'@f; m@ﬂiy

REpOH Parker oIS Repor, ot
Repert § 16). Brogdy speEkirg. méiéﬁé“?é’wg@g@%” : ﬂsfe“m%{he&’aa
e L

?§iﬁ'§ﬁ@§ii€ﬂ%@ g,g%;;gm @%Mﬂr
RigHES é‘% g ¢
%ﬁﬁ%ﬁg@a:%ﬁ%*@%%@ i vl

In 1971, after the public learned that British security forces had employed these
techniques against Irish nationsl s suspected of supporting Irish Republican Ay tefiorist
activities, the British Government appointed & three-person Connittee of Privy CounRselots,
cheired by Lord Parker of Waddington, the Lord Chief Justice of England, to exsniine the
legglity of using thefiwecinterrogation teciniques ageins suspected terrorisis. SeeRaker
Committee Report 9 1-2. Anneng other things, the commiitiee eonsidered whether the
techniquies violated @ 1965 directive requiring that all military interrogations comply with

Article 3 of the Geneva Convention Relative to the Trestmeni of Prisoners of Wak (1949).” e
id 194-6 & Appx. A mxanty of thecommities, indsslng theLord Chief hidice, concluded
thet the “gpplication of ihese technigues, subject to proper sefeguards, lifiting the oecasion en
which and the degreeto which they can be applied, weuld be in conformity with the Directive
{end thuswith Contren Amdesj ¥ 161
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In reaching this conclusion, the Parker Committee rejected the notion that “the end
justifies the neans™ Fd Y 27. It repeatedly stressed that aggressive interrogation technigues
“ghetld only be used 1n cases where it is considered vitally necessary to obtain information.” Id.
4 35. It slso.emphasized that interrogators should be properly trained and that clear guidelines
sheuld exdst “io assist Sexvice personnel {in deciding] the degree to which in any particular
eircumstances the techniques can be applied.” ¥d. Similarly, it recognized the importance of
shtaining approval frem senier povernment oificials before employing the five techniques, id.
§.37, and it resormmended that apgressive interrogatiens eccur only in the presence of a “senior
Sfficer” with “everall sontrel an. . . personat tespensibility for the operation.” Fd 4 38. The
commiites o conetiided “that 2 esier with serie psyehiatric training should be present at all
fimes & Eﬁ’@iﬁi@ff@iggleﬂ genire, and sheuld be in the pesition to ebserve the course of oral
ierragation,” so that hie sauld “warn the centreller if he felt that the interregation was being
pressed toe fa¢* (aheugh, in sonirast with the CIA pregrarm, the decter wauld net have the
aetual autherity to slep the interrogations). Feftj4i.

TheParker Committee emphasized, however, that its rejection of a pure “ends-means”
anslysis did not mean that Common Article 3 barred countries from giving some weight to the
need to protect thelr citizens against the harm threatened by terrorist or insurgent operations.
The comiltiee, for example, enphasized that, when properly administered, the five int ion
techniques posed a“negligible” “risk of physical injury™ and “no real risk™ of “long-temm mentalf
effects." Jel §f 14-17. Yet they had “produced very valuzble results in revealing rebel
organization, training and ‘Battle Ordiers™ Jd. 0l 88 IhriNdothieery It ethat) theaCoannritisec
observed, use of the techniques after “ordinary police interrogation had failed,” led to, among .
other things, the identification of more than 7001.R.A. members, details about “passible LR.A.
operations’ and “future plans,” and the discovery of large quantities of arms and explosives. Jd.
224222 Theddoamritiideccanphhsizdct hatithbe tehniggusswensc dikeectyandcin dilecelst Ly ...
tesponsible for the saving of lives of innocent citizens” Fd. g2

More broadly, the Parker Commiittee explained that the meaning of Cormimon Article 3's
restrictions must be interpreted based on the nature of the conflict. See id ) D (expilinring dinat
terms such a5 "'humane,’ ‘inhuman,’ ‘humiliating,’ and ‘degrading' fell to be judged by [a
dispassionate] observer in the light of the circumstances in which the techniques are applied™).
Accordingly, the committee concluded that Common Article 3 must be inteepreted in light of the
unique threats posed by terrorism. Although “short of war [ its ordinary sense,” tercorisi s “ir
many ways worse then war." Jd €32, 1t oceurs “within the eountry; friend and foe will et be
identifiable; the rebels may be ruthless men determined to achieve their ends by indiscriminate
attacks on innocent persons. If informakion 1s to be obtalned, time raust be of the essence of the
operation.” fd Moreover, factors that might facilitate interrogation in traditional war—sudh as
“ample information” to assist interrogators and “a nummber of prisoners who dislike the current
enemy regime and are only too wlliing to talk"—are often absent “in counter-revolutionary
opergtions.” Jdf{ff 25-26. Seealso id. (neting difficulity in obtaining information “quiclkdy”).
Consequently, the Paricer Commitiee coneluded that in light of the nature ef the ierrorst threat,
ﬁigwg@gaﬂaﬂ technigues empleyed by the United KiRgdem were sansistent with Eemmen
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Siksyily hter the Parker Committes issued its report, Prime Mimister Edwerd Heath
anneunced that £58 matter of policy, Britein would not usethe five technigues it flie
ineresations. SeeDebateon Interrogation Techuiques (Parker mm $32 Pedd.
Deb,, H.C. (5th Ser.) T43-50 (1972); seealeoRuge Mypsss ARemddfor :

FenedeeptiggmeevertiondiniantacnabConfitict 1IN Scint.J..
1] & Comp. L. 1, S21n220 (1990). The PrimeMinister did not; to our knowledie, take issite
with the Lerd Chief Justice’s interpretation of the United Kingdom's treaty obligations under
Commen Arigle 3, however. Indeed, in anmouscing what he stated was a.change in policy, the
Brifie Minister enmphasized thet the mejority of fhe Conittes “comuuibid] that use of the
metheds could be justified in exceptional circumstanoes” subject to safeguards. [d. at 743,

Thet for aore then two decades following the enactment of Common Article 3, one of the
world!'s iesding advocstes for and practitioners of the rule of law znd human rights employed
techniques similar to those in the CIA program and determined thet they complied with Common
Article 3 provides strong support for our conclusion that the CIAs proposed techniques are &lso
consistent with Common Asticle 3. TheClA’s proposed technigues sre not more grave than
these eniployed by the United Kingdom. To the contrary, the United Kingdom found stress
positions to be consistent with Common Article 3, but the CIA currently dioes not propose to
include such atechnique. Consistent with recommendistions in the Parker Committtes’s legal
opinion, the CIA has developed extensive szfeguards, including written guidelines, training,
close monitoring by medical and psychological personnel, and the approval of high level
officialis to ensure that the program is confined to safe and necessary applications of the
techniques in a controlled, professional enviramment While the United Kingdom employed
these techniques in a dozen colonial and related conflicts, the United States proposes to use these
techniques only with a smell number of high value terrorists engaged in a worldwide armed
conflict whose primary objective is to inflict mass civilian casualties in the United States and

throughout the free world,

The United Kingdom's determination under Common Article 3 also sheds substantial
light on the decisions of other internatianal tribunals applying legal standards that fundiamentally
difffer frora Common Article 3, As discussed above, the European Court of Human Rights ister
found that two of the interrogation technigues approved by the Committee—diet menipulation
and sieep deprivation—uvioliaied the stand-alone prohibition on “degrading treatment” in the
European Convention on Human Rights, to which the United States is not a party. Weliand v.
United Kingdom, 2 EHRR 25 (1980). The eourt explained that “degrading treatient” under the
ECHR included actions directed at “breaking [the] physical or moral resistance” of detainees. Id.
4 167. The esuri's capacious interpiekdion of the European Cenvention’s prokibition ea
“degrading treatment” is net well-sviled for Common AFticle 3. Indeed, the European Ceurt

”"me[sxaeﬁmmmmmzmmmmmmw.mt,mmmmmmeh
the BCHIR decision and observed that 2 combiretion of istlerrogatiion technigues might constitate “infunnai: and
degrading”’ trearmentt. See Vd at 27-28. As distussed above, see supra at 4142, the Israeli decision (umed primarily
upon that nation’s staiulory kaw and did not specilficailly purport to define witat comsinutes inhuman and degrading?
tireatment inder any particullar treatfy, muich liess wihai rises fo an “outrage upon personall diguiity™ or ather violation |
of Commaon Asticle 3. Six yeanrs latier, the same cout recognized that the international law applicable to domestic |
criimiinall law enifareennenit and thait applicabie to an armed confiiict fundamentalll differ: While the forme: places
“absallute” restrictions ot degrding treatmenit gairallly, the law of arined confii requires a balancing agains: .

TO /N
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Inasimterpreted that grovision mot anly to impose detailed recuirenrents on prizan eonditions; but
5o to prohibit amy action that drives n individual “to act ageinst his will oF eenscience,” a
stendard thet might well rule out zny significant interrogation &t all. See Greek Case, 12 Y.B.
ECHR 186. Those decisions reflect that the European Convention is a peacetime treaty thet !
prohibits any fiorm of “degrading treatment,” while Common Article 3 prohibits only
“umiliating and diegrading trestment” that risesto the level of an “outrage upon personal
digmity.” Common Asticle B isaprovision designed for times of war, where the gathering of
imelligence, often by requiring a.captured enemy “to act against his will or conscience”” or by
widiermining his“physical or moral resistance,” isto be expected. Furthermore, it is unclear
the ECHR in Jreland w. U K. was confronted with techniques that provided sdequate food and
that were carefully designed to be sefe, such zs those proposed by the CIA.

It isthe United Kingdiom's interpretation of Common Article 3 in practice that is rellexant
to our determination, not the ECHR's subsequent interpretation of the legality of the United
Kingdiowr's techniques uinder adifferent treaty. The practice of the United Kingdom in
inmplementing the interpretation of Common. Artiicle 3 supports tie axerpretation set forth zbove.

- D-

For these reasons, we interpret Common Article 3 to permit the CIA's interrogatiion and
dietention program to go forward. Part of the foundatian of this interpretation is that Congress
hes largely addressed the requirements of Common Article 3 through the War Crimes and
Detainee Treatment Acts. These provisions include detailed.prohibitions on particularlly serious
conduct, in addition to extending the protection of the Nation's own constitutional standards to
aliens detained abroad in the course of fighting against America, persons whom the Constitution
would not otherwise reach, And the CIA’s interrogation program, both in its conditions of
confinement and with regerd io the six proposed interrogation techniques, is consistent with the
War Crimes and Detainee Trestment Acts. To the extent that Common Article 3 prohibits
additional conduct, unaddressed by the War Crimes and Detainee Treatment Acts, the CIA
program is consistent with those restrictions as well,

Just asimportant is the limited nature of this program. This program is narrowily targeteq
to advance a humanitarian objective of the highest order—pieventing catastrophic terfoxist
attacks—and indeed the CIA has determined that the six proposed technigues are the minifui
necessary for a program that would be effective in obtaining intelligence critical to sefving this
end. It islimited to @ smal number of high value terrorists who, after careffiii consideration,
professional intelligence officers of the CIA believe to possess crucial intelligence. The p
is conducted under carefill procedures and is designed to impose no pain that is unnecessarny for
the obtelning of cruelal intelligence. At the same tifie, it operates within strict limits on
including those mandated by the War Crimes Act and the prohibition on torture regardiess of
motivation of the conduct. Common Artiele 3 was Rt drated with the threat posed by ai Qaedal
in mind; it contains certain speeific prohibitions, but it alse eantains some generdl prindiies \With

legitimate military needs. Public Commitiee Against Tertureim/ssuiv. ThaSlomeime ol ad T 766012,

% 22 (Deg. 11,2005).
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interpretations at odds with the tangusge of the provision.

T/ \
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t6 meld theinterpretation of ﬂieGmmmwﬂﬁmﬁwmmmmm Veewill matligihlly
eonsirue the Geneva Conventions o disshle a sowareign sisteframiidkanting agims tremew
iypes of terrorist altacks carried out by 5 Qeatia

 Theinterpretation i ihis mennorendum reflects what webelieve to be thecorrect
interpretation of Common Avticle 8. Because certain general provisions in Common Artide 3
weredesigned to providle e patiaswitio fladiility toatithasmen thvers, howevear, themnst;
of sueh flexibility is thet clther e Wty execisedheir disoretion imwaysthat domat
perfectly align with the pelicies of the Uniiesl Skdess. WiersangiizeCammon ArtiidieBmagy |
itself to sther interpretations, and memalem bodles or our tresty partners mey dissgresin
mfespwts with thisinterpretetion. >

Jusi aswe heve relied on the Wiar Crifines and Detzinee Trestmeant Acts, other sistes ey
turn to iregtieswith similer longuege, but drsfted for dissimilar purposes, asasourceof
disegreement. Asdiscussed sbove, for exanple, the Evropean Court of Huwmen Rights
determined that eertalp of the interrogation techniques proposed for use by the CIA—diet
menipulation and sleep deprivation—violated mea;mpma ConvsiiinTs sand-done
prohibition on “degrading trestment.” Irekamnthy Dninitiiiproporn EMRRRI 15980BTofor
reasons we have explained, the ECHR decision dioesnot canstitute the besis far 2 correct reading
of Coninon Article 3 in our view, tut the opennesseff  umilliaing antl diegrading treaimant”
fight not prevent othersifroim) imweetly, sdvocsting such an interpretation, snd the Sizie
Department ififorms us that given the past Satemenis of our Etiropesn iresty partners sbout
United States actions in ﬂw%m‘l’a‘m ﬂiﬂiﬁmudiaﬂmiﬁg sonesf tnelr o pat

Practices, see SicPatln B3 AN LISThe e eRftisImestiou
g;mf pgﬁﬂ% {6 take presisely sueh & @sﬁmﬁvem;ng eﬁh@ epen teins in Common
igle

Recognizing the generality of sonie of Comion Atrticle 3's provisions, Congress
provided a mechanism through which the Presidient could sutinoritatively distermine how the
United States would pply its termsin spexific conteds. TheMilitery Conmisions Ad ensues
that the Presidiant’s Interpretation of the mesning and spplicsbility of the GenevaCanventions
wouild contrl as amgtter of Unlited States lew, Section 6(g) of the MCA i squarsly directed at
theriskihst the interpretations that would guide sur military snd intelligence personnel could bel
cast aside sfter the feet by our own eouris or international {ribungs armed with flexible and
general language in Common Article 3 that eould besr the welight of a wide range of policy
preferences or subjective interpretations. To reduce this risk, Congress rendered the Geneva
Conventions judicielly unenforceable. SeelMICA $536). THaertdkastitHaoeakiis eaftasingthae
Geneva Conventions |s limited to sdjudicating prosecutions under the War Crifes Act initiated
by the Executive Branch ahd, even then, eouis iy nei rely op “a foreign or infernational souree

 Thisfflexibility extends only inreasondl énergyetitinnobinsiesitans sHCGrmuAAitie 8.3 Whhee
Common Article 3 is clezr, state parties are cbiliged ssa maier of iniarnstions 1aw (@heugihnet mesessaily thely
own domestic laws) to folliow it, and states have no discretion wndier ixtarnstions kaw to adopt wressonsble

T T, J
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o " {9 desidle the contant of the sistutory clemantsin theWar Crimes Act. Seeid §&
Congress also expressly restiimed thet theFresidiant bessuthority for theUnited Siatesto
interprel the meaning and spplicatility of the Gansea Comvestions. S E662683163). Staukid
heisseimiepregtionsby exantive ardir, they willl b “autioitatisie/e. . mmanqgmmtea
Satesiaw in the somemanng asather adininisretive regulions” 1d §&@B(0).

Wiennsiersiand thet thePresiden innistoutilizetismesharismaadiougman
exeeulive erder setting ferth &n interpretation of Conomon Article 3. Tt ection would
senelusively determinethe gpplication of Comiman Aricle 3 to the C1A progren ss o mwter of
United Ststesiaw. Wehsvereviewed thepropossd exaniveartisr enil Mevediasmined thet it
iswhelly consistent with the anslysis of Commson Article 3 st forth shove. SeeProposed Ordier
Entideahnieppe eifitioofalih G trena Gofaemntient Castommaticks tcle 2 pirdish edFfoogtaro of
Detentiomana virteregaabolpparaldy by Tkl aldiveigedgedydine ¢ibiec flesiClark] final
draft, presented to the President for signsiure, Thy 710, 06 (“Drraft Ciiis™). Beceesetie
executive erder would bepublic, it camct engagein thediszilal application off Comn
Article 3 inHassixposprasdiatiitifeesenbodiediitHigsogptitn. Ikssked]) tHecomeeattivecoondher
sets forih & interpretation of Common Ariicle 3 at a higher level of generality that tracks the
anelysisin this opinion and, thereby, conclusively dietesmines that the CIA’s proposed program
of interropation and detestion, inctuding the six proposed interrogation techniques, complies
with Cornen Article 3.

The executive order would prohibit any technique ot condition of conffinemnent tihat
constitutes torture, &5 defined in 18U SC.. §233) coraamyaatipohibtitebipyseetion 2244 {4))obf
the Wer Crimes Act. SeeDvaft Qidlar SBONNKOXE). ThikfieeHmsosndidietitnatttecsi
proposed techniques, when applied in connplisnce with the procediures snd safeguards put in
plece by the CLA, comply with both the federal anti-tortire statute and the War Crimes Act. See
Section 2300ppiron 2 BT ssoka a,

To ensure full implementation of paragraph-1(a) of Comnion Atticle 3, the executive
order also would prohibit "other acts of viclence serious enough to be eonsidered comparable to)
murder, torture, mutilation, end cruel or inhuman treatiment, as defined in" the War Crimes Act.
Draft Order § 3WYINC). Asexplsined shove(secpaprTVBE 4, aupep) Ahdhicprgpopesed
techniques do not involve violence on a level comparable to the four enumerated forms of
violence in peragraph 1(s) of Comamon Article 3—muirder, mutilation, torture, and eruel .

FROM SITE i5 DOQJ

i The Constitution grants the President grest authority—as our Nation’s chief organ in foreign affairs and
as Comuander in Chief-—ito inerpret treaties, particularly treaties regulating waztime operations. Those
interpretations are ordinarily entitled to “great weighf” by the courts. See, e.g., Saneiheir\)daneas v. Oregon, 126
S. Ct. 2669, 2685 (2006). Congress, however, determined in the INMICA that it was appropriste to afffina et the
President’s interpretations of the Geneva Conventions are enlitled to protection. It is apparent thar Congresswas |
reacting to the Supreme Court's decision in ffamedan, which adopted ar interpretation of the appiicability of the |
Geneva Conventions amitrary to that of the President, without taking account of the Presideat’s inenpretation. See |
Woncian, 126 S. Ct at 2795-98; idf. at 2847 (Thomas, J., dissenting). The MCA thereffare reflects a congressionail
eiffint g0 restore the prindipal role that the Presidet has traditionally played iin defining our Nation’s internationa] |
obligations. In this regard, presideniill orders under the MCA would not be suhjeet 1o jjrudicial review. See Franiiin
v. Massadhusess, 505 U.S. 788, 300-01 (1992) (holding that presidential action is not subject tojudicial review
umder the Administrative Procedure Act, or any othet statute, absent “an express satemeanst by Congest™). .

|
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trestment. Thelimitations on the administration, firequesyy and intensity of the techniques=—in
particular, the corrective techniques—ensure thet they will not involve physical force that rises to
thelevel of the serious violence prohibited by the executive order.

The executive order would prohibit any interrogation technique or condition of
confinement that would! constitute the “cruel, inhumen, or degrading trestment or punishment”
prohibited by the Detsinee Treatment Act and saction 6(c) of the Military Commmissioris Act.
Draft Ordier § 3(b)(i}(D). Wehave cancluded that the six proposed techniques, when used as
authorized in the context of this program, comply with the standard in the DTA and the MCA.
SecFat 1, agpra,

To adidress paragraph 1(c) of Conmnion Article 3 further, the executive order would bar

- interrogation techniquies or conditions of confinement constituting “willfull and outrageous acts
of personal sbuise done for the purpose of hurmiliating or degrading tihe iindividuell iin a manmer SO
serious thet any reasonable person, considering the circumstances, would deem the actsto be |
beyond the bourndis of unmen decency, such as sexusl or sexuslly indecent acts undertalken for |
the purpose of huriliziion, foicing the individual i peffyrm sexial mmmmwmy
thirestening the individual with sexuel mutiietion, or using the individual as a human ﬁileld
Draft Order § X(b)(I)(E). This provision relnforces cricial festtires of the interpretation of
peregraph 1(€) of Conton Article 8 st ferth inthis opinion; To trigger the peragrap
humiliation and degradation mustrisseto thelevel of an outrage, and the term “outrage” looks td
the evaluation of areasonable person that the conduct is beyond the bounds of human decency,
taking into consideration the purpose and context of the conduct.® As explaiined above, ihe six
proposad techniques dio not constitute “outrages upon personal dignity” under these principles;
thus, the techniques also satisfy section 3(b)(1)(E) oftihe executive ordet. )

Also inplementing paragraph 1(c) of Continon Article 3, the executive order would
prohibit “zcts intended to denigrate thereligion), religious practices, or religious objects” of the
detainses Draft Order § 3HOXF). Thesix iesdhtigueshiapesed by theClA aredst directed |
the religion, religious practices, or religious objects of the detalnees

Thetechnigues and conditions of confinement approved in the order may be used only
with certain slien detainees believed 1o possess high value intelligence (see Drsft Qirdier
§ AM)GiD)), endl the grogran isso hindied (sacinell A sappip) TheTA ppsgeiaiassbbe
condlucted pursusnit to written policies issued by the Director of the CIA (seeDrsft Oréler § K(©),
and the C1A will have such policles in place (seePart 1 A 1] sappird) Thaadilion) tHeceeeeoutiee
ardler would require the Director, tised on professionall advice, to determine thst the technigues
are“safe for use with esch detsines” (racThrek (Gadderast §B ALKIN)) 2mact RaeCTHA heéaad I 60da0sE0
(secPatsl.A BanllB, sype)).

Under the proposed executive order, detalnees muist “receive the besic necessities of life)
imcludimg adisquiste food and water, shelierfiroimthe elements, necessary clothing, protection

s Nordmtlwtedmﬁquesmﬂvemymﬂ or sexuily indecent acts, much less ahesereferonsarin @ttela
. 4N of theexenutiveorder. mmmmmwmmmxwmw
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a ot aatlessentiall meetiied cores™ Saallyedit (ixider$SIBN(I). Thits
requxrement 1slmed on themterpretanon of Common Article 3's overarching humane treaiment!
requirement sﬁ forth zbove, and we have concluded that the proposed techniques comply with
this besic necessities standerd. SeePartIV.B.3, sypra. Siould the Presidient sigm the exsative

arder, thesix pmpmssdl techniques would thereby comply with the authoritative and controlling |
interpretation of Commen Article 3, s the MOCA maliesaliear. i

V.

Thearmed conflict against &l Qaeda—an enemyy dedicated to carrying out catastrophic
attacks on the United States; its citizens, and itsallies—isudike any theUnited Siaeshas
confronted. The tactics necessary 1o defend agginst thisumesmartionsl enenty thus present &

. series of new quiestions uindier the law of srmed conflict. The conclusions we have reached i
hereln, however, are esfocused as the nerrow CIA program we address, Not iniended to be used
with &ll detainees or by &ll U.S, personnel who intarregsie caplured terrorists, the CIA program
would be restricted to the most knowledgesble and dengerous of terorists and is desighed i
cbialn information crucial to defending the Nation. Cenaien Article 3 perits the CIA to go
forward with the proposed interrogation program, and the President may determine that issie |
eonclusively by issuing & exesutive order to thiet effect pursuant to his autherity uneer the |
Censtitution and theMCA. Asexplained abeve; the @5@@ mﬁv& SFder secomplishes |

precisely that end. Wie lso have coneluded tha the CIAYs six prapesed interregation techigues,
&Kyeﬁ te &l of the eonditions and safeuards Q%B% H&an; walld eamply With the Deiained
Treatment At and the War Erimes AL

Please et us know if we may be of further asigance

Steven G. Bradbury a

Principal Deputy Assistant Aftomey General
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